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OF TENURE. 



SECTION I. 



It is proposed, in the following pages, to give an outline of some 
of the chief principles of the law of tenure and tenancy, applicable 
to legal tenancies of land oi freehold tenure. 

All the land in England, excepting crown land, not tenanted, 
is owned by its proprietors, subject to the law of tenure (a)» It is 
a feudal (h) tenure, and a branch of the feudal system, established 
by the Germans in many of the Roman provinces, on the decline 
of the empire (c). By the theory of that system, the whole of a 
territory which the Germans conquered, immediately became, in 
a qualified manner, the property of their general, who was in- 
trusted with the important prerog-ative, to divide the land, as he 
pleased, amongst himself and followers (d). In effect, the parting 



(a) Co. Litt. 1. a. 65. a. 
(c) 2 Bl. C. 45. 



(ft) Ha*g. Co. Litt. «5. a. (1). 
(d) Ibid. Wright, Ten. 7. 
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OF TENURE. 



of the land reached two objects ; it rewarded the soldiers for their 
past, and beforehand gave them the wages of their future service ; 
yet, in theoretical strictness, the latter alone was the object of a 
feudal gift. The chief gave, and the soldier took, the land for . 
future service (c). A gift of this kind created a tenancy. The 
soldier took the land to hold of his chief as landlord, and thus be- 
came his tenant. To strengthen the bond between them, and 
establish the relative duties of lord and tenant, the tenant after- 
wards bound himself, by an oath, to do the prescribed services of 
the feud, and to be true to his lord for the land he held of him (/). 
In the same way the tenants became the lords of others, by 
^ again parting their lands to be held of themselves by feudal ser- 

^4/tc< ^' //-^ * '' '^'^'^ vices; and thus a chain of subordinate and connected landed in- 
y y/:«^/-^'y^*-*^**^*'1terests, was made, to depend from the head of the community, and 
^K^.i6<«< 4. i> c <-* to extend to a great proportion of the subjects (g). 

/t '■/tcef c/ i*^ ^ ^^ ^' ''* -^ '''•^' ' * 

. >^./ A '/ ^ SECTION II. 

It is not agreed by the learned, at what time feudal tenure was 
introduced into England; whether before or after. the Norman 
Conquest (A). 

The truth may be, that a species of this tenure was brought 
here by the Saxons; that, under them, it continued to differ in 
many points from other systems then known on the continent ; 
and that William the Conqueror altered it greatly, by engrafting 
on it other feudal principles, to which he had been accustomed 
in his own country. 



(«) See Spelm. on Feuds, ch. 10. Harg. Co. LKt. 04. a. note (I). 
(/) Wright, Ten. 8. Litt. S. 91. 2 Bl. C. 45. 
{g) Wright, Ten. 7. 2 Bl. C. chap. 4. 

(A) See Spelm. on Feeds. Dalrymple on Fends, chap. 1. Harg. Co. Utt. M. a. note (1). 
Batl. Co. Litt. 191. a. note. 1 Rerves' Hist. 8. 



QW TENITR^. 3 

It apipears, besides, that in the time of the Saxons, some part 
of the country consisted of what was called allodial land, that is, 
free from tenure, and owned by the proprietors as their absolute 
property, in perfect independence of any landlord, owing no duty, 
even to the king, in respect of their land; but only, the natural 
allegiance due from a subject to the sovereign of the state (i). . 

On the arrival of the Duke of Normandy, part of the country 
was probably saxon feudal land, and part allodial. William 
rewarded his Norman followers, by dividing amongst them nume- 
rous great estates, which he took possession of after the battle of 
Hastings; and, a feudal system being an excellent means to 
secure to him his new kingdom, he did not omit to annex feudal 
tenure to the lands he then distributed in England (k). His grants 
of estates were of the most liberal description, and comprised a 
great part of the country. He gave to his sister's son, Hugh de 
Abrencis, the whole county of Chester ; to Robert, Earl of Mor- 
taigne, and Odo, Bishop of Bayeux, bis two uterine brothers, he 
gave, to the former, 973 manors, to the latter, 439; to Allen, 
Earl of Brittany, 442 ; to William de Warrenne, 298 ; to Geof- 
frey, Bishop of Constance, 280; to Roger Bigpd, 123 ; to Walter 
GifFard, 107; to Richard de Clare, 171 ; to WilUam de Percy, 
119 (/); If it4s considered that, in addition to these extensive do- 
nations, William the Conqueror rewarded his other friends in a 
similar way, although on a smaller scale, and, farther, was not 
unmindful of the interests of the crown, but retained, in his own 
possession, no fewer than 1,422 manors, besides a great number 
of forests, parks, chaces, farms, and houses, in all parts of the 
kingdom (wi), we seem to ascertain the fact that in the reign of 
William I., by far the greatest part, if not the whole of the king- 
dom, was subjected to feudal tenure. It appears that many of 
the principles of this tenure were borrowed from the feudal system 
then in use in Normandy (n) ; and as these were embodied with 



(t) Somn. Gavelk. 110. See Harg. Go. Litt. OS. b. note (1). 

(k) Spelm. on Fends, chap. 2. 6 Henry, Hist. 11. 

(I) 3 Lytt. Hen. % 133. 6 Henry, Hist. 11. 

(m) Henry, Hist. 11. 

CnJ Wright, Ten. 81. Spelm. on Fends, 5. Mad. Bar. Angl. 27. 
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4 OF TENURE. 

the Saxon or English laws of tenure which were suffered to re- 
main (o), the feudal tenure in England may, from this period, be 
called the Anglo-Norman or English system. 

A first principle of the English tenure is, that the whole coun- 
try has one day been the exclusive property of the king^ and that 
he has distributed shares of the land amongst his subjects, to be 
held of him for feudal services: that all the lands now in the 
hands of subjects, have been derived from the crown, the king 
still being, with reference to tenancy, the lord of all the land in 
England (p). 

A second principle is, that some service is due from every te- 
nant to his lord (9). 

A third principle (with two exceptions in it's application) is, that 
the oath of fealty is a service due from every tenant (r). The ex- 
ceptions are, tenants at will (s), and in frankalmoigne (f). 

Lands held immediately of the king, are said to be held in ca^ 
pite or in chief (u). 

If a tenant in capite has a tenant under him, the king, with re- 
ference to the under tenant, is called the lord paramount (v), 

A tenant, who has himself a tenant, is called a mesne lord (w). 



Co) See Harg. Co. Litt. 111. b. note (1.) 

CpJ Co. Litt. 1. a. 65. a. (1.) Mad. Bar. Angl. 2. 

CqJ Litt. S. 130. Co. Litt. 1 b. 02. b. 

CrJ Litt. S. 131, 132. Co. Litt. 93. a. 93. b. Harg. Co. Litt. 87. b. CV 08. b. CSJ* 

(») Litt. S. 132. 

(t) Litt. S. 135. 

(u) 2 Bl. C. 59. See Harg. Co. Litt. 77. a. (1). Mad. Bar. Ang. 187. 

Cvj 2 Bl. C. 59. (w) lb. 
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SECTION III. 

The services attached to the Anglo-Norman or English 
tenure, have always been, and still are, either military or civil 
services (a). 

Until the statute 12 Charles II. c. 24 (which, by the way, is a 
statu te of Cromwell (^iajthere were three free tenures in England, 
distinguished in name by their different services ; namely, grand- 
serjeantie, knightr service, and socctge. That statute has alto- 
gether abolished the tenure by knight-service. The Jirst section 
enacts, that all tenures by knight-service of the king, or of any 
other person, be taken away and discharged ; and all tenures of 
any lands, held either of the king or of any other person, are 
thereby enacted to be turned into free and common socage, to 
all intents and purposes, from the 24th of February, 1645 ; and 
shall be so construed, adjudged, and deemed to be turned into 
free and common socage. 

It's fourth section enacts, that all tenures to be thereafter 
created by the king, his heirs, or successors, shall be in free and 
common socage, and not by knight-service. 

It's seventh section provides, that this act shall not take away 
the honorary services of grand-serjeantie, other than certain 
charges attending it, incident to tenure by knight-service. 

The effect of the statute of Charles II. appears to be, to aboUsh 
the tenure by knight-service, and to leave the tenures by grand- 
serjeantie and socage ; fand, farther, to place the tenure by 
grand-serjeantie, which before was classed as a knight-service, 
or as a species of knight-service (c), or, at least, not as a socage- 



CaJ Co. Litt. 106. a. Litt. S. 159. 

(bj Barrington on the Stat. 5 ed. 301. (r.) 

Cc) litt. S. 158. But See Co. Litt. 108. a. 80. a. 
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b OF TENURE. 

service (d), nominally, as a species, under the general title of 
sombre (e) tenure (1). 

The learned are divided on the derivation of the word socage 
(/). — ^The name of socage-tenure is involved in dispute; but, 

(0) Co. Litt. 96. a. 106. a. («) SeeHarg. Co. Litt. 108. a. (1.) 

(/) 2 £1. C. SO. Somn. Gavelk. 138. 3 Christ. Bl. C. 81. (1.) 



(1) This appears to be an important consideration, with reference to the 
statute of wills,32 Hen.VIII.c.l,sinceby the second section of that act, every per- 
son having lands holden of the king in socage, and not having any lands holden 
of the king, by knight-service, has full power to devise all his lands ; but, by 
it's fourth section, persons having lands holden of the king by knight-service, or 
of the nature of knight-servicef have power to devise only two parts of their 
lands. Unless, therefore, grand-serjeantie can now be classed as a socage-te- 
nure (and which it appears not to have been before the statute of Charles the 
Second, Co. Litt. 86. a), it would seem, that the fourth section of the statute of 
wills would still apply to tenants by grand-serjeantie at the present day. It 
is evident, that the statute of Charles has not* changed the essential nature of 
the tenure by grand-serjeantie. It has taken away some of its burthensome 
incidents ; but has left the services of the tenure the same. Services make the 
kind of tenure, and the services of grand-serjeantie are now what they eVer 
were. If grand-serjeantie and socage were essentially different before the act 
of Charles, they must yet be so, notwithstanding that statute. No Act of 
Parliament could change the essential nature of grand-serjeantie, and yet let 
the services remain what they were. The effect of the statute seems to 
be, (See Harg. Co. Litt. 108. a. (1). 111. b. (1)) neither to abolish tenure 
by grand-serjeantie, nor even to take away its name, but to place it where 
it was not before the statute of Charles, that is, nominally, as a species ' 
under the title of socage-tenure. Littleton (s. 158) considers the tenure by 
grand-serjeantie as a species of knight-service. Sir Edward Coke expressly 
says it^ is not a socage-tenure. (Co. Litt. 86. a). The statute of wills men- 
tions only knight-service and tenure of the r^ture o/* knight-service, and socage' 
tenure. Grand-serjeantie is not mentioned by name. That the legislature 
intended the statute of wills to operate on grand-serjeantie, there cannot be 
any doubt. Then under what denomination of tenure was it meant to be in- 
cluded, as a knight-service, a tenure of the nature of knight-service, or as a 
socage-tenure ? Between the statute of wills, and the statute of Charles II., it 
would seem, the operation of the former on grand-serjeantie, would depend on 
the solution of this question. But since the statute of Charles, supposing that 
act to have made grand-serjeantie a species in name, although not in substance, 
of socage-tenure, it would appear that the statute of wills now operates on the 
tenure by grand-serjeantie as a species of tenure by socage. 
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be3^d controversy, socage has, from the earliest times, been 
very generally an agricultural tenure — the tenure of furmeis 
or agricultural tenants. 

It appears that, at the present day, the only free tenure in 
England is soco^^-tenure. Particular services of this tenure 
are, — 

Fealty, Grand-'Serjeantie^ Petii£'-Serjeantie, Rent, Frank- 
almoigne. 

The nature of, and manner of swearing fealty, is thus de- 
scribed by Littleton (5^). 

The person taking the oalh '* shall hold his right hand upon 
*' a book, and shall say thus: Know ye this, my lord, that I 
** shall be faithful and true untx> you, and faith to you shall bear 
for the lands idiich I claim to hold of you ; and that I shall 
lawfully do to you the customs and services which I ou^t to 
do, at the termes assigned, So help me God, and his Saints; 
** and he shall kiss the book/' 

It has been noticed, that the oath of fealty is a service due 
from every tenant, excepting tenants at will and in frankal- 
moigne. A tenant may hold by the seivice of the oath of fealty 
alone (A); but if he holds by grand or petite-serjeantie, or by any 
other , free socage-service, excepting frankalmoigne, the oath of 
fealty will still be due, belsides the other services of the tenant ; 
so that every tenant who holds not at will, nor in frankalmoigne, 
nor by the service of the oath of fesdty alone, owes at least two 
services. At the present day, the most comm(m services are, 
the oath of fealty only, rent, and frankalmoigne. in former times, 
the tenant did, indeed, swear fealty to his lord (i); and althou^ 
this practice has long been disused, yet the oath is still, never- 






(S) S. 91. (k) litu S. lU. IBl. 

(4) litt. S. 91. See Wriglit, Ten. 10. 
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8 OF TBlfURE. *' 

theless, at this day ever implied — ^the title f o the oath of fealty 
still remains (k). 

It appears that the swearing of fealty is not a yearly service, 
but due once only during the tenancy (/) under the same lord, 
to be repeated, however, if required on every change of the 
lord (m). 

Grand'Serjeantie is a tenure in capite only (a). The ser- 
vices may be of various kinds, and military or civil (b); as to 
carry the king*s banner, or his lance, or to lead his army, or 
to be his marshal, or to carry his sword before him at his coro- 
nation, or to be his sewer at his coronation, or his carver, or his 
butler, or to do other like services (c). So if the king giveth 
lands to be held by the tenant as the High Steward of England, 
Constable of England, or Chamberlain of England, these are 
also tenancies by grand-serjeantie (d). The service called 
comage is likewise a species of grand-seijeantie. It has been 
confined to lands on the borders of Scotland, and is the tenant's 
obligation to wind a horn to give men of the country warning 
when they hear that the Scots or other enemies are come, or will 
come, into England (e)* 

In the 10th year of Edward III. the manors of Brom and 
Erwarton, in Suffolk, were held of the king by the service of 
leading in the war against Wales all the foot soldiers of Nor- 
folk and Suffolk, from St. Edmund's ditch, near Newmarket, to 
whatever part of Wales the king pleased (/). Baldwin de Fre- 
ville, in the reign of Richard I., by the supposed tenure of his 
castle of Tarn worth, claimed the office of royal champion, and 
to do the service appertaining ; namely, on the day of coronation, 
to ride completely armed, upon a barbed horse, into Westminster 
Hall, and there to challenge the combat against any who would 
gainsay the king's title. But this office was adjudged to Sir 



(k) Harg. Co. Litt. 68. b. (5) (I) Co. Litt. 02. a. (m) Harg. Go. litt. 08. b. (S). 

(a) Litt. S. 163. Go. Litt. 106. b. 33. a. (b) Go. Litt. 106. a. 

(c) Litt. S. 163. See Go. Litt. 107. b. (d) Go. Litt. 106. a. 

(e) Litt S. 156. (/) Mad. Bar. Ang. 348. 
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* OF T^YURE. 9 

John Dymoke, to irhom the manor of Scrivelby hud descended 
by one of the co-heiresses of Robert de Marmion : and it lemains 
in that family, whose^ representative is hereditary Champion of 
England at the present day(^), 

Grenerally speaking, la tenant by grand-serjeantie is bound to^ 
render, in his own person, his service to the king (h). But it 
appears the tenant is not always admitted to this honour, and 
is obliged to appoint a deputy for the purpose. Sir Edward 
Coke(i) furnishes the following instances where the tenant has 
not been permitted to do the services himself. '^ At the corona* 
** tion of King Richard II. John Wilshircy citizen of London, 
'' exhibited his petition to the High Steward of England, in his 
" court ; — ^that where the said John held certain lands in Hayden 
" in the county of Essex y of the king, by grand-serjeantie, viz. 
^^ to hold a towel when the king should wash his hands before 
'' dinner the day of his coronation, &c. ; and prayed that he might 
" be accepted to do this office of grand-serjeantie, the judgment 
" followeth. Et quia apparet per record* de Scaccario domini 
regis in curid monstraf qvJbd prcedicta tenementa tenentur de 
domino rege per servitium preedictumy ideo dictus Johcames ad- 
'* mittitur ad servitium suum hujus modi faciendum per Edman* 
^^ dum comitem CantabriguB deputatum suum, et sic idem comes in 
jure ipsitis Johannis manutergium tenuit, quando dominus rex 
lavabat manus suas dicto die coronationis stuB ante prandium. 









" By which record it appeareth, that the said John Wilshire 
" being of his quality and having not any dignity, could not do 
" and perform this high and honourable service to the royal person 
" of the king, but did make an honourable deputy, who performed 
** it in his right. 

*^ At the same coronation, William Fumevall exhibited his 
" petition in the same court, that where he held the manor of 



(jf) Marmion. Canto 1. note X. (h) Litt. S. 153. Co. Litt. 105. b. 107. a. 

<i) Co.Litt.l07.b. 






10 OF TENURE. 

" Famhatn, in the county of Buck, with the hamlet of Cere 
*' in the same county, by the service to find to the king, at his 
coronation, a glove for his right hand, and to support the king^s 
right hand, the same day, while he held in his hand the verge 
**^royal, the judgment foUoweth. Qud quidem petitione debits 
'* intellectd etfactd ptiblicd proclamatione, si quis clameo ipsius 
** Willielmi in ed parte contradicer evellet, nemineque ei contrari- 
" ente consideratum fait, qtibd idem WilUelmus, assumpto per eum 
primitHs ordine militari, ad servitium preedictum admitteretur 
faciendum; et postmodo (videlicet) die Martis proximo ante 
" coronationem preedictam dominus rex ipsum Willielmum apud 
Kenington konori/ice proefecit in militem, et sic idem Wiilielmus 
servitium suum prcedictum dicto diecoronationis,juxta consider- 
ationem pradictam, perfecit et in omnibus adimplevit. By 
which it appeareth, that a knight is of that dignity that he may 
perform this high and honourable service in his own person ; 
and although this William Fumevall was descended of an 
" honourable family, yet before he was created knight he could 
'* not perfonn it. 

"And Sir John de Argentine, chevalier, performed the service 
" of grand-seijeantie, to be the king's cup-bearer, at the same 
^' coronation. 

" Anne, which was the wife of Sir John Hastings, Earl of 
" Pembroke, who held the manor of Ashley in Norfolk of the 
king by grand-serjeantie, viz. to perform the office of the 
napery at his coronation, was adjudged to make a deputy, 
because a woman cannot do it in person ; and therefore she 
deputed Sir Thomas Blount, knight, who performed the same 
in her right. 
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John, son and heir of John Hastings, Earl of Pembroke, ex- 
hibited in the same court his petition, shewing that by his tenure 

" he was to carry the great spurs of gold before the king at his co- 
ronation, &c. The judgment is, avditd ^t intellectd billd prcedictd 
pro eb qubd dictus Johannes est infra cetatem et in custodid 

** domini regis, quanquam suffiderUer ostenditur per recorda, et 
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** evidentias, quod ipse s^rvitium prcBdictum facere deberety consi" 
*' deratum extitit, quod esset ad voluntatem regis, quis dictum 
** servitium isfd vice injure ipsius Johannis faceret ; et super hoc 
" dominus rex assignavit Edmundum comitem Marchice ad 
** deferendum dicto die coronatumis prcedicta calcaria in jure 
prcefati hteredis, salvo jure alteritis cujuscunqu£, Et sic 
idem comes Marchice calcaria ilia prcedicto die coronationis 
coram ipso domino rege deferebdt. By which it appeareth 
*^ that the heir, before he hath accomplished his age of one and 
** twenty years, cannot perform his great and honourable service, 
" but during the minority the king shall appoint one to perform 
** the service." 

Petite-serjeantie is a tenure in capite only (k). The service is 
ever a military (J) service. In Littleton's words "Tenure by 
" petite-serjeantie, is where a man holds his land of our sovereign 
lord the king, to yield to him yearly a bow, or a sword, or 
a dagger, or a knife, or a lance, or a pair of gloves of mail, or a 
" pair of gilt spurs, or an arrow, or divers arrows, or to yield such 
" other small things belonging to war(w)." 






In considering renty a few observations may first be offered oa 
the words rent and rent-service. 

Sir Edward Coke (») gives the following explanations of the ,^^ /« Uf/^ ^ 
word rent. " Rent, in latine redditus, by some dicitur d redeundo y Z . ^ i.^^. ^ - 
" quia retroity et qvx)tannis redit. And others say it is derived of ; ^ 

**redderey for that the rent is reserved out of the profits of the ;> -^^^^ . ""^ 
" land, and is not due till the tenant or lessee takes the profits ; 4y /- ' . ~ ,. .- ,; 
" for reddendo inde or solvendo, or reservando inde, or the like,^ ' ^ t 
'* is as much as to say as the tenant or lessee shall pay so much out ; 

"of the profits of the lands, for redder e nihil aluid est quam^ ^* ' ^"^ 
*^ acceptum aut aliquam partem ejusdem restituere, Seureddere ' - ''* ^''-'' 
" est quasi retro dare, and hereof cometh redditus for a rent." . ' m ' » .. / 



(k) Litt. S. 159, 161. (0 Litt. S. 159* 

(m) Litt S. 159. See also S. 160, and Harg. Co. Litt. lOS. b. 1. 

(i») Co. Litt. 141. b. 
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Sir William Blackstone (o) says, ^* the word rent or render, 
^* redditus, signifies a compensation or return, it being in the 
" nature of an acknowledgement given foi: the possession of some 
" corporeal inheritance." 

Littleton (p) says, that rent-service is " where the tenant 
"holdeth his land of his lord by fealty and certain rent, or by 
" homage fealty and certain rent, or by other services and certain 
" rent;" which, in other words, seems to mean, where a tenant 
owes his lord some service and a rent besides, there the rent is 
called a rent-service. It appears a rent-service is payable by a 
tenant to his lord, and as it is a return for land by a tenant, it 
would seem, for this reason, that rent-service, which, in popular 
speech is called rent only, is, like fealty, or grand-seijeantie, 
and as much so, a feudal service. Equally with them it comes 
within the following definitions of a service.. ** Servitium in lege 
AhgluB regulariter accipitur ' pro servitio quod per tenentes 
dominis suis debetur ratione feodi. im (5')«"— " Servitium est id 
ohsequii et prcestationis quam va^allus tenetur domino exhibere 
" ratione foodi, quo velipse fiingitur, vel suis utique subvassallis 
" ^xcolendum tradidit hcereditarii (r)." But although a rent is a 
service, yet, to one intent, every service is not a rent, that is, it is 
not called so; for in substance every service seems to be a rent, 
since a service is a return made by the tenant to the lord ; but 
as a technical word, rent appears to be the name not of all 
services generally, but of a species. 

Sir Edward Coke (s) says, that the services named rents " are 
" called vivi reddituSy because the lords and owners thereof do 
" live by them ;" and adds, " which they shall enjoy the better if 
^' trade and traffick be maintained, and our native commodities 
^* which are rich and necessary, holden up and saleable at a 
** reasonable value ;" where he appears to refer chiefly to the 
most usual rent-service, namely, rent payable in money. It 



(o) 2 BI. C. 41. (p) S. 213. (q) Co. Litt. 09w a. 

(r) Spelin. Glosi. Servitium. («) Co. Litt. 64. b. 
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OP TENURE. 13 

would seem that different services have acquired different tiame^, 
as fealty, grand-serjeantie, petite-serjeantie, frankalmoigne ; and, 
farther, that any service which has not gained a peculiar name to 
itself, is classed under the general title of rent-service. Thus, 
according to Sir Edward Coke (t), " the rent may as well be in 
" delivery of hens, capons, roses, spurs, bows, shafts, horses, 
"hawks, pepper, comine, wheat, or other profit that lieth in 
" render, office, attendance, and such like, as in payment of - 
" money." The substance of a passage in Sir William Black- 
stone's Commentaries (u), also points to the same conclu** 
sion. After stating that a rent must be a profit, he adds, 
yet there is no occasion for it to be as it usually is, a sum of 
money ; for spurs, capons, horses, coin, and other matters may 
be rendered, and frequently are rendered, by way of rent. It 
may also consist in services or manual operations, as to plough 
so many acres of ground, to attend the king or the lord to war, 
" and the like, which services, in the eye of the law, are profits/' , 
On this passage it is observable, that, as knight-service is 
abolished, to attend any lord but the king to war, is now 
no longer any service ; and if the service be to attend the king 
in war, that then the service is not called a rent, but grand-ser- 
jeantie. 

Any rent-service appears to be popularly, although not tech- 
nically, called rent only. The epithet service is thus explained by 
Sir Edward Coke : — ^Rent-service is so called, " because it is ac- 
^ * companied with some corporeal service, as fealty, at the least (r)." 
Sir William Blackstone says (w), " Rent-service is so called, be- 
cause it hath sonie corporeal service incident to it, as, at the 
least, fealty ; for if a tenant holds his lands by fealty, and lOs. 
" rent ; or by the service of ploughing the lord's land, and five shil- 
" lings rent ; these pecuniary rents, being connected with personal 
" services, are therefore called rent-service." The object of either 



(t) Co. Litt. 142. a. (u) 2 vol. 41. 

(v) Co. Litt. 87. b. 142. «. (v>) 2 Bl. C. 41. 
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explanation is to shew why a rentih^t is a service, is called a rent- 
service ; and the reason given is, because, besides the rent, the 
tenant owes to his lord some corporeal service. This reason, 
however, appears to be defective, inasynuch as it does not shew 
the original came of calling the rent a rent-service. Rent- 
service is a compound word, and the epithet service has certainly 
been added to some reasonable end. Then, if a service be known 
by the name of rent, is it satisfactory to say, that the epithet 
service is added to it, because, besides the rent, the tenant owes 
another service? It may be proposed as a conjecture, that the 
service-rent, was at first called rent-service, not because it is 
accompanied with some corporeal service, but for the sake of 
distinguishing this rent from other rents, viz, rent-chargesy and 
rents-seek. To make the distinction it was called ,a rent-service; 
and according to Sir Edward Coke, the epithet service was chosen, 
because to rent-service some corporeal service is incident. A 
simpler reason, nevertheless, may be suggested, namely, because 
the rent itself is a service, it appears more reasonable to 
suppose tiiat rent acquired the name of rent-service, because it 
is itself a service, rather than because the tenant owes another 
«t«m which is a aervice. If, as it is likely, rent-seryices were 
known before rent-charges, and rents-seek (of this, indeed, there, 
cannot be any doubt), it seems very probable that until the latter 
species were introduced, the service-rent, now called a rent- 
service, had die name of rent only. The. single word rent would 
then be su£&cient to distinguish this kind of service from any 
otiier. When, however, charges on land began to be practised, as 
the name of rent was also given to them, then, indeed, it might be 
necessary to give the original rent some distinguishing epithet, 
and that of service seems to have been well chosen to shew, that 
this kind of rent is due from a tenant to his lord. 

To proceed to notice some points of law relating to rent^ 
service. A rent-service may shortiy be defined to be, a certain 
service due from a tenant to his lord, in return for the yearly pro- 
duce of the land. This definition suggests three essential points 
material to be observed on the reservation of a rent-service : — 
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OF TENURE. 15 

1 . The rent must be certain. 2. Payable in return for the yearly 
produce of the land ; and, ddly, it must not be reserved to a 
stranger. 1. The rent must be certain, or so reserved that, with 
reference to something else, it may be reduced to a certainty (x). 
This rule seems to arise from the maxim, that no distress can be 
taken for any services that are not put into certainty, nor. can be 
reduced to any certainty. Oportet quod certa res dedticatur in 
judicium^ and on the lord's avowry, damages cannot be recovered 
for that which neither hath certainty, nor can be reduced to any 
certainty (y). 2. The rent must be payable in return for the 
produce of the land. It must be in return for the produce, and 
not be a part of the produce itself. A reservation of a portion of 
the produce itself, as of a part of the grass, or com, or the like, 
is considered repugnant to the grant ci the land, and is therefore 
void (z). 3. The rent must not be reserved to a stranger (a). 
The rule is laid down by Littleton {b) in these words: '* No rent 
'' (which is properly said a rent) may be reserved upon any feoff- 
ment, gift, or lease, but only to the feoffor, or to the donor, or to 
the lessor, or to their heirs ; and in^no n&nner it may be reserved 
to any strange person." 






Rent already reserved may be separated from the reversion. 
A lessor may grant his reversion, saving to himself the rent, be- 
cause the rent, although incident to the reversion, is not ikisepara- 
bly so (c). But rent, not already in being, cannot, in its reser- 
vation, be reserved separately from the reversion (d), A person, 
therefore, seised for an estate of inheritance, cannot reserve a rent 
to his executors, nor possessed of a chattel estate to his heirs. If 
A. seised in fee, leases to B. for years, reserving rent during the y/ , . / 
term to himself and his executors; after his death, his heirs, and' ~ / ^ " 
not bis executors, will be entitled to the rent. And so, if a termor ' ' 
for years leases, and reserves the rent, during the term, to himself 
and his heirs, it will be payable, after his death, not to his heirs, 
but to his executors (e). 



(jr) Co. litt. 143. a. (y) Co. Litt. 06. a. (x) Co. Litt. 142. a. 
(a) Litt. S. a4«. Co. litt 149. b. (h) S. 346. (c) Co. Utt. 143. a. v ^'-^^ 
(d) Litt. S. 346. Co. Litt. 47. a. 143. b. (<) Co. Utt. 47. a. Harg. Co. Litt. 47. a (8). 
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There is an important difference to be noticed between a reser- 
vation generally, without naming any person to whom the rent is 
Ho be paid, and a reservation to a person named; for, where the 
reservation is general, the rent will belong to the reversioner for the 
time being; but if particular, to the parties only so particularly 
named. Thus, if A., seised in fee, makes a lease for years, re- 
serving a rent generally, without saying to whom, this general 
reservation will carry the rent not only to the lessor, but also to 
his heirs who inherit the reversion. But if A., seised in fee, 
makes a lease for years, reserving rent expressly to himself, or to 
himself and his assigns, and stops there, this rent will cease 
with his death (/). 

But, it is to be observed, that if rent be reserved during the term^ 
it will be payable during the whole time of its continuance, and, in 
this case it is immaterial whether the rent be reserved to the lessor 
alone, or to himself and his representatives ; for in either case it 
will be payable until the lease determines. Thus, if A., seised in 
fee, leases for years, reserving rent to himself, or to himself and 
his assigns, during the term, this rent will not cease to be pay- 
able at the death of the lessor, but will still be payable after his 
death to his heirs (g). 

'^t ^^ f ^ ^^ .' V ' Littleton (^) explains the nature of the service o( frar^almaigne, 
. « /' asit stood before the reformation, as follows: — 

^' Tenant in frankalmoigne is, where an abbot, or prior, or 
^* another man of religion, or of holy church, holdeth of his lord in 
'^ frankalmoigne ; that is to say, in Latin, in liberam eleemosinam, 
'* that is, in free alms. And such tenure began first in old time. 
*' When a man, in old time, was seised of certain lands or tene-* 
'^ ments in his demesne as of fee, and of the same land, infeoffed an 
^^ abbot and his covent, or prior and his covent, to have and to 
^' hold to them and their successors, in pure and perpetual alms, 



(/) Co. Litt. 47. a. O) Sacheverell «. Froggatt, 2 Sannd. 307. 

(A) latt. S. 133, 4, 5, 0. 
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OF TENURE. 17 

or in frankalmoigne ; in such case the tenements were holden 
in frankahnoigne. 



^' In the same manner it is, where lands or tenements were 
" granted in ancient time to a dean and chapter, and to their sue- 
^' cessors, or to a parson of a church and his successors, or to 

any other man of holy church and to his successors, in frankal- 






moigne. 
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^' And they which hold in frankalmoigne, are bound of right 
'^ before God, to make orisons, prayers, masses, and other divine 
" services, for the souls of their grantor or feoffor, and for the 
" souls of their heirs which are dead, and for the prosperity, and 
" good life, and good health of their heirs which are alive. And 
therefore they shall do no fealty to their lord ; because that 
this divine service is better for them before God, than any 
doifi g oT lealty ~r aiidnalso ^ because that these words (frankal- 
" ihoigne) exclude the lord to have any earthly or temporal ser- 
" vice, but to have only divine and spiritual service to be done 
" for him, &c. 

** And if they which hold their tenements in frankalmoigne, 
^^ will not or fail to do such divine service (as is said), the lord 
" may not distrai n tjbem for not doing this, &c., because it is not 
" put in certainty what services they ought to do. But the lord 
" may complain of this to their ordinary or visitor, praying 
" him, that he will lay some punishment and correction for this, 
" and also provide that such negligence be no more done, &c. 
" And the ordinary or visitor of right ought to do this, &c." 

Sir Edward Coke has noticed the alteration in the service of 
frankalmoigne by the effect of the reformation. " Since Littleton 
" wrote , the liturgy, or book o f common prayer, and of celebrating y/^ 
" divine service, is altered. This alteration, notwithstanding, yet . j 
'* tilfe'tiBnufe in frankalmoigne remaineth, and such prayers and^/ 
" divine service, shall be said and celebrated as now is authorised. ' ^ 
" And albeit the tenure in frankalmoigne is now reduced to a cer- - ^ ' ' ^' ^^ ' ^'jf »-' 
** tainty contained in the book of common prayer, yet seeing the .' . C ^ //.j. J 
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18 OF TEKURE. 

*' original tenure was in frankalmoigne, and the change is by ge- 
" neral consent, by authority of parliament, whereunto every man 
" is party, the tenure remains as it was before" (i). 

Tenure in frankalmoigne appears to be not at all altered by the 
statute 12 Ch. II. c. 24. It is indeed expressly saved by it*8 
7th section {k). 

It would seem, then, that at the present day, the services of 
frankalmoigne tenure, are the prayers and rites of the' church of 
England, and that every beneficed clergyman hold his benefice 
by this tenure (I), 



SECTION IV. 

The state of landed property, under our early feudal system, 
appears to be shortly this. 

The chief landed proprietors were the king, barons, knights, 
frankeleins (who seem to have been what are now called country 
gentlemen), and farmers. Persons employed in husbandry were 
freemen-labourers, and villeins. The knight, frankelein, and 
farmer, are characteristically described by Chaucer, in the pro- 
logue to his Canterbury Tales. 

"A knight there was, and that a worthy man. 
That fro the time that he firste began 
To riden out he loved chevalrie, 
Trouthe and honour, freedom and curtesie. 
Ful worthy was he in his lordes werre, 
And thereto hadde he ridden, no man ferre 
As well in Cristendom as in Hethenesse, 
And ever honoured for his worthinesse 



(i) Co. Litt. 05. b. (k) See Harg. Co. Litt 100. b. (1). 

({) Co. litt. 05. b. See 2 Bl.t;. 101. 
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OF TENURE. 19 

At Alisandre he was when it was wonne : 

Ful often time he hadde the bord begonne 

Aboven alle nations in Pnice : 

In Lettowe hadde he reysed and in Ruce, 

No Cristen man so ofte of his degre : 

In Geruade at the seige eke hadde he be \ 

Of Algesir, and ridden in Behnarie : > <^ ' . f J 

At Leyes was he, and at Satalie, 

Whan they were wonne ; and in the Grete see 

At many a noble armee hadde he be. 

At mortal batailles hadde he ben fiftene. 

And foughten for our faith at Tramissene 

In listes thries, and ay slain his fo. 

This ilke itorthy Knight hadde ben also ^ 

Sometime with the Lord of Palatie 

Agen another Hethen in Tnrkie, 

And evermore he hadde a sovereine pris. 

And though that he was worthy he w&s wise. 

And of his port as meke as is a mayde. 

He never yet no vilanie ne sayde 

In alle his lif unto no manere wight : 

He was a veray parfit gentil knight. 

" A Frankelein was in this compagnie ; 
White was his berd as is the dayesie .* 
Of his complexion he was sanguin ; 
Wei loved he by the morwe a sop in win : 
To liven in delit was ever his wone, 
For he was Epiinms owen sone. 
That held opinion that plein delit 
Was veraily felicite parfite. 
An housholder and tiiat a grete was he ; 
Seint Julian he was in his contree. 
His brede, his ale, was alway after on ; 
A better envyned man was no wher non. 
Withouten bake mete never was his hous 
Of fiah and flesh, and that so plenteous 
It snewed in his hous of mete and drinke 
Of alle deintees that men coud of thinke. 
After the sondry aesons of the yere 
So (^hanged he his mete and his soupere. 
Ful many a fat partrich had he in mewe. 
And many a breme and many a luce in stewe. # 

Wo was his coke but if his sauce were , 
Foinant and sharpe, and redy all his gere, 

C 2 
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His table dormant in his halle alway 

Stode redy covered alle the longe day. 

At sessions ther was he lord and sire ; 

Ful often time he was knight of the 8hire> 

An anelace and a gipciere all of silk, 

Heng at his girdel white as morwe milk. 
' A shereve hadde he ben and a contour : 

, Was no wher swiche a worthy vavasour. 

"With him ther was a Plotomarif was his brother. 
That hadde ylaid of dong ful many a fother ; 
A trewe swinker and a good was he. 
Living in pees and parfite charitee : 
GdtrToved Ife beste with alle his herte 
At alle times, were it gain or smerte. 
And than his neighebour right as himselve. 
He wolde thresh, and therto dike and delve. 
For Cristes sake, for every poure wight 
Withouten hire, if it lay in his might. 
His tithes paied he ful fayre and wel 
Both of his propre swinke and his catel." 

William the Conqueror and his successors granted large tracts 
of land to numerous earls, barons, and knights (a), to be held by 
them and their heirs (jb) by military service. 

A tract of country, or estate, so given to an earl or baron, was 
called B,fee(c), honor , or barony (d); to a knight or frankelein, a 
feCy knights fee {e\ or manor (f). (1). 

A knight's fee was not an invariable quantity of land, but any 

(a) Mad. Bar. Angl. 35, 26. 

{h) See Spelm. Feuds, c. 3. 1 Reeves' Hist. 36. Mad. Bar. Angl. 26. 
(c) Mad. Bar. Angl. 11, 26. 34. Co. litt. 1. b. Wright, Ten. 3, 4. Somn. Gavel. 103. 
Spelm. Gloss, feodum. 
{d) Mad. Bar. AngL 2, S, 11, 25. 
(0) lb. 24. 
(/) See ib. 9, 11. 



(1) As land granted to a tenant and his h^r$ was a/w, hence, perhaps, it 
has arisen Xhzifee now signifies inheritance. 
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given portion for which the service of one knight was reserved (g) : 
although it is probable that the number of knights, whose ser- 
vices were to be returned, was usually fixed in proportion to the 
quantity and value of the land (A). 

Knight-service was not always done by a knight in person, 
but sometimes by equivalent substitutes (J) ; and was frequently 
compcTundfid for by a payment in money (A). A composition ^.//^y* ^ u^-^*' 
in money was called escucigeit). In the twenty-sixth year of/ '/, /<f ^m c 
Edward I., escuage^Tor five knights' fees was demanded of 
Richard, Bishop of Hereford. It was found by inquisition, that ' ' * 
Thomas, Bishop of Hereford, the next predecessor in the bi- > ■'^' ^' '\f c 
shoprick, did his service for five knights' fees, in the king's army 
in Wales, by two knights, for two of the five knights' fees, and by 
six esquires for the other three knights' fees ; when it was com- 
manded by the king that the bishop should be acquitted of 
the demand of escuage (m). 

Land held by the service of one knight only, although granted 
to an earl or baron, would not constitute an honor (n). 

The capital seat of an honor or barony was commonly a 
castle (o) ; of a manor was called the manor-house, or hall, or 
court, or place {p), 

A court of law was incident to feudal tenure {q). Earls and 
barons, tenants in capite, were suitors in the king's couit and 
peers of it (r). It should seem also, that knights and firankeleins. 



(a) Seld. tit Hon. 2 ed. part 2, c. 5, s. 20. Co. litt. 60. a. 2 Christ. Bl. c^ 62. (1)^ 

(h) Go. Litt. 60. a. Mad. Bar. Angi. 25, 30. 

(i) Mad. Bar. Angl. 04. ' 

(*) Wright, Ten. 127, 120. 

(I) Speim. Gloss. Scutaginm. Litt. S. 07. WHghtJ Ten. 127^ 

(m) Mad. Bar. Angl. 04» J 

(n) lb. 17, 34, 107. 

(o) lb. 17. 

(p) lb. 22. 

(q) 2 Bl. G. 54. 

(r) Mad. Bar. Angl. 13, 14. 
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tenants m capite^ would also be suitors in the king's court, 
and peers of each other/ although, perhaps, not peers of 
earls and barons (s). (1). 

Besides the lands the crown granted to tenants, it retained 
extensive tracts of country in it's own hands untenanted (f). 
These were called demesne (u) lands, and were cultivated under 
bailiffs. The labourers were for the most part, perhaps, villeins. 

As the crown granted land by feudal service, so, in the same 
way, the earls and barons (v) granted out of the lands they held 
of the king, large estates or manors to knights and frankeleins 
to be held by feudal service. With resemblance to the king's 
court, a court was instituted for the earls' and barons' tenants, 
and of this the knights and fi-ankeleins were peers. The land 
kept by an earl or baron in demesne^ was, likeihe king's demesne, 
cultivated by labourers superintended by bailiffs. 

Pursuing a similar plan, the knight or frankelein distributed 
the lands of his manor (2) to be held of himself by feudal ser- 
vices, retaining demesne lands like the crown and barons. 

(«) Mad. Bar. Angl. 14, Iff. (t) Tb. 25. 

(«) Co. Litt. 17. a. 3 Bl. C. 90. Spelm. Glou. Dominicun. 
(v) 2 Bl. C. AO, 00. 

i . , 

(1) William the Conqueror new-modelled the Saxon General Council called 
the Wittenagemote, and out of it established an universal court of justice called 
the aula regia or aula regis, of which the great officers and justices, in their 
several departments, transacted all secular business criminal and civil (3 Bl. C. 
38). It is apprehended, that as long as thje original constitution of the au2a regia 
subsisted, all the tenants in capite, whether earls, barons, knights, or frankeleins 
were suitors in this court, and in the same branch of it, and also in common 
with all the other subjects of the king ; and that there was not a separate court 
of the king set apart for the sole purpose of dispensing justice between the 
kmg's feudat<yries. Out of the aula regia King John established the Court of 
Common Pleas, with jurisdiction to determine all pleas of land, and injuries 
merely civil, between subject and subject (3 Bl. C. 39)* Then, it is probable, 
all tenants in capite, without distinction of rank, and in common with subjects 
not immediate tenants of the crown, became suitors in that court in pleas of 
land. 

(2) It is observable, that the words honor and manor appear originally to 
have signified nothiD|^ more than groat estates tenanted, an honor by an earl 
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The teaants of the crown, of a barony, or of a manor, were 
not always tenants in /ee, but frequently in tail {to) or for Ufe 
only. 

The practice of fanning demesne lands by means of bailifis, 
became, at a very early period, superseded by a preferable mode 
of cultivating them, or, at least, the greatest part of them, namely, 
by tenants at fixed rents in money or labour. This introduced 
a new species of tenancy, which is an addition to the original 
plan of our feudal system, namely, a tenancy for years. This 
tenancy has ever been materially distinguishable from the other 
tenancies in a manor, other tenants being suitors and peers in the 
manor court, which tenants for years never have been ; they are 
the lord's private tenants. The lands they hold are still con- 
sidered the lord's demesne lands (x), notwithstanding their 
tenancy. They are his demesne tenants. 



SECTION V. 

The present state of the English feudal system, applicable to 
by far the greatest part of the country, is very different from the 
old constitution of feuds, as they existed here some centuries 
ago. By the effect of the statute quia emptores, 18 Edward I. 
St 1, tenants mfee at the present day are for the most part, if not 
all, tenants of the crown. Suppose A. and B. tenants in fee in 
capite, A. tenanting an hopor or manor, B. neidier an honor 

(to) Mad. Bar. Angl. 89, 149, (p). (x) See Prest. Eat. 2 ed. 205, 300. 



or baron, a m»Dor by a commoner ; although by long usage they have since 
acquired a more extensive meaning ; an honor or manor now signifying not 
only an estate tenanted, but an estate of a particular description, namely, one, 
the tenant of which is himself the lord of tenants under him, and to which a 
court, baron or customary, is attached. It is apprehended that, originally, as 
soon as the crown granted an estate to an earl or baron, these lands immediately 
constituted an honor, and that this name did not wait to be attached to the 
land till the earl or baron had sub-infeuded or undergranted parts of it to 
tenants of himself, and which perhaps he might never do. 
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nor manor. A/s manor, let it be supposed, consists of 5,000 
acres, of which C. tenants 500 for life, D. 500 in tail, and E. 1000 
in fee. 2,000 are tenanted at will by F. G. H. . . . according to 
the custom of the manor, 500 acres are tenanted by M. and N. 
for years. The remaining 500 A. keeps in his own hands. Here, 
C. D. E. F. G. H. . . . are tenants of the courts of the 
manor; C. D. and E. of the freeholders* court or court-6aran; 
F. G. H. . . . of the customary or copyhold court of the manor(y). 
C. D. and E. are freehold tenants. F. G. H. . . . copyhold 
tenants or customary tenants at will by copy of court-roll. 
F. G. H. . . . were originally tenants at will absolutely, but are 
now tenants at will according to the custom of the manor (z). 
M. and N. are neither freehold nor customary tenants, but the 
demesne tenants of the manor. 

A very great proportion of the tenants in fee of the crown, 
now tenant neither an honor nor manor, but are tenants of 
lands which were, in all probability, formerly parts of honors or 
manors, but which have, in various ways, been separated from 
them. Generally speaking, B., tenant in fee, has now neither an 
honor nor manor. If he grants to C. for life, to D. for life, and 
E. for years, C. and D. are freehold tenants, and E. is a tenant 
of the demesne (1) lands of B. ; but C. and D. are not tenants of 
a manor, and, perhaps, accurately speaking, B. is not the lord, 
either of C. or D. or E., but the reversioner of each. 

(y) 3 Watk. Copyh. 4. («) S Bl. C. 1B5. 

(1) If A. is tenant in fee, in tail, or for life of land, either in his own 
possession in fact, or in law by the possession of his tenant for years, he is techni- 
cally said to be seised in his demesne as of fee (Litt. S. 10.) as of fee tail (Plowd. 
39. a.) or as of freehold (lb. 22, 23). The lands not being tenanted of A., for 
K freehold estate, they are still demesne lands, although occupied by A.'s tenant, 
as this person is only a tenant for years, whose land has always been considered 
and styled demesne land. On the expression 'as of fee'. Sir Edward Coke has 
this note " * Ut de feodo,* where (ut) is not by way of similitude, but to be 
" understood positively that he is seised in fee. And so it is where one pleads a 
" descent to one utflio et hxeredi, that is, to J. S. that is son and heir, et sic de 
" eateris, where (ut) denotat ipsam veritatem** (Co. Litt. 17. b). The whole 
expression that A. is seised in his demesne as of fee, as of fee-tail, or as of 
freehold, imports that A. is seised of certain land within his demesne, for an 
estate in fee, in tail, or for life. 



or TENANCY. 25 



OF TENANCY. 



K' 



SECTION I. 

All land is not necessarily tenanted, as the crown may retain 
lands in its own possession untenanted. If the crown hire land 
of a subject, it will not hold of him as a tenant (a). Every Mc^.<^ ^' ' J^ 
tenant, except a tenant at will(55^oFm'frankarmoigne(c), owes!,/'-. ' -■ • ' 
the service of the oath of fealty (d). That service, and the 
general relation of a tenant to his lord, appear to be inconsistent 
with the regal character (e). In this case, the agreement be- 
tween the king and his subject will be the only bond between 
them, and the rights of each will depend upon their contract, ex- 
clusively of any principle of tenancy. 

But by a first principle of our feudal system, all lands, which 
are the property of subjects, are held by them as tenants (/). 

In inquiring into the nature of tenancy, the question naturally 
suggests itself. What is the foundation of tenancy ? or, in other 
words. What is it that creates the feudal bond between lord and 
tenant? It appears a tenancy is created by a grant of land 
reserving feudal services. On grants for estates of inheritance, 
for life, and for terms of years, the taking of the oath of fealty is . - ^< / > 
an i ncidentaT servicg (^f), and other services may be added in the 
grant to comply with the intention of the parties. It may 
be noticed that the grant of the land precedes the services in the 
contract for tenancy. The land granted is the consideration for 
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(a) Co. Litt. 1. b. Harg. Go. Litt. 05. a. note (1). S Init. 67. {V) Litt. S. 132. 
(c) lb. S. 135. \a) Co. Litt. 67. b. («) See Mad. Bar. Ane;!. «ll. 

(/) €0. Litt. 1. a. is) LitL S« 133. Co. Litt. 03. a. b. Harg. Co. Litt. 6S. b. A. 
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future services, and not services-which have been performed^ for 
the grant of the land (A). 



SECTION II. 

Another question which arises in considering tenancy is, 
What are the different kinds of ownership for which land may be 
tenanted ? 

In the first place, they are either of inheritance or not of in- 
heritance. An estate of inheritance is called a/ce (t). A fee is 
either a fee^simple or (ee-taiL An estate not of inheritance may 
be for life, for years, or at will. An estate in fee, in tail, or for 
life, is called di freehold {}) estate; a term of years, a chattel 
estate. 

(A) See Spelm. Fends. Ch. 10. Harg. Co. Litt. 64. a. (1). 

(<) Litt. S. 1. Go. Litt. 1. b. Wright, Tea. 149. Spelm. on Feads, 8. 



(1) The introduction of the title freehold, is, perhaps, referrible to the time 
when copyholds first came into use. Suppose, before that period, A. seised of a 
manor ; B. C. and D., his tenants in fee, in tail, or for life, E. tenant for 
years, and F. at will. F. woald probably be a villein, but £., perhaps more 
probably a freeman. , At that period, although so early, it is likely the estate 
for years of £., was called a chattel, as it passed on his death with his personal 
property to his executors ; but it may be doubted whether, at that time, the 
estates of B., C, and D., would be called freehold estates. But as soon as 
viUeins, tenants at will absolutely, began to be entitled to an estate at will by 
the custom of the manor, customary courts were instituted ; and the former 
tenants at will absolutely, became tenants at will by copy of court-roll 
according to the custom, and, by this means, acquired the title of copyhold 
tenants. The other tenants of the manor held in fee, in tail, or for life. These 
were tenants of the court-baron. To distinguish these tenants from those who 
held by copy, it may be offered as a conjecture, that the copyhold tenants 
having been villeins, and the tenants of the covji-hartm always free, that the 
latter, from these considerations, gained the title oi freehold tenants, and their 
property in the land, freehold estates. It is apprehended, the term freehold, 
was first used to distinguish tenure rather than estates ; to distinguish the 
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A fee-simple is an inheritance descendible generally from the 
owner, in the coarse prescribed by the laws of descent^ to all his 
heirs, male or female, lineal or collateral (^). 

Species of fee-simple are, fee im conditiony determinable fee, 
base fee (/). 

A fee-simple granted subject to a condition^ and to be deter- 
mined on it's non-performance, is called a fee on condition {m)y or 
a fee-conditional (n), which mean subject to a condition that may 
occasion the estate to be put an end to before it would otherwise 
naturally expire. The expressions fee on condition, and fee-con- 
ditional, are, perhaps, not sufficiently precise, as they do not seem 
to exclude an estate granted, provided a condition he previouslf/ 
performed, and the estate is not to begin until then. But as 
technical expressions, they are understood to mean, that the estate 
is to be determinedyhy the entry of the grantor on the land, on the 
non-performance of the condition. The grant of an estate to begin 
on condition, is called a limitation on a contingency: for the 
condition is in this case a'contingency on which the estate is to 
arise. The event is to happen beforehand, and until it does, the 
estate is not called into being (o). An estate to begin on a 
condition appears to be called a contingent estate, and an estate 
to end by means of a condition to be called an estate on condition, 
or an estate conditional. 

A determinable (which is also called a qualified (p)) fee is a ^ "' ^ 
fee-simple granted to be held until ai.^Yea contingency tsdkes ' 
place. The following passage in Plowden (q) fully explains the ; - 

(k) Litt. S. 1. Co. Litt. 1. b. Wright, Ten. 147. 10 Co. 97. b. Plowd. M7. Spelm. 
Gloss, voc feodum. (l) Co. litt. 1. b. 

(••) litt. S. 385. {!») 10 Co. 07. b. (o) See S Prest. Abstr. 187. 

(p) 10 Co. 97. b. («) M7. '. . "'■ 



tenure of tenants in fee, in tail, or for life, from that of copyhold tenants, 
rather than estates in fee, in tail, or for life, from chattel estates. A tenure 
having gained the name of freehold, the tenant's estate, it may be supposed, 
would naturally very soon acquire the same title. 
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nature of a determinable fee. '' If land be given to a man and to 
** his heirs as long as J. S. shall have heirs of his body, there he 
^' to whom the land \s given has a fee-simple, but his estate is 
** determinable upon the death of J. S. without issue, for then the 
^' fee is ended and the feoffor shall have the land again. So if 
^' land is given to a man and to his heirs as long as the Church of 
'' St. Paul shall stand, his estate is a fee-simple determinable, in 
" which case he has the whole estate in him ; and such perpetuity 
^^ of an estate which may continue for ever, though at the same 
time there is a contingency which when it happens will determine 
the estate (which contingency cannot properly be called a condi- 
tion, but a limitation) may be termed a fee-simple determinable." 






A base fee seems to be a fee-simple created by a tenant in tail, 
and which will cease with the failure of his issue. Thus accosding to 
the following passage in Plowden's (r) Commentaries, a base (ee is 
'^ where A. has a good and absolute Estate of Fee-simple in land, 
'^,and B. has another Estate of Fee in the same land, which shall 
descend from Heir to Heir, but which is base in respect of the 
Fee of A., as being*younger than the fee of A, and not of absolute 
Perpetuity, as the Fee of A. is ; as if a Man at this Day makes 
a Gift in tail, and the Donee is attainted of Treason, the Queen, 
and her Heirs, shall have the land as long as there are any Heirs 
" of the body of the Donee ; and in that case there are two Fees, 
for the Donor has his ancient Fee, which is a Fee-simple, and the 
' Queen has another Fee in the same land, which is such a Fee as 
shall descend, and such as the Queen may grant to another in 
" Fee, and such whereof the wife of the grantee shall be endowed, 
" and if it descends to his Heir it shall be Assets to the Heir in 
debt, or to render in Value for the Warranty of his Father, but 
yet it is but a base Fee, for it is younger in time than the Fee of 
" the Donor, and it shall not endure longer than there continue 
" to be Heirs of the Body of the Donee, and if such Heirs fail, this 
Fee is gone, whereas die Fee of the Donor shall never perish, 
so that the one is pure and perpetual and the other is but base 
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(r) p. 557. See also 10 Co. 97. b. 
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** and temporary^ and nothing oiore. than an Inheritance upon 
the case. So if at this Day Tenant in Tail by Indenture enrolled 
bargains and sells the land to another and to his Heirs, the 
'< Bargainee has a Fee in the Land as he had in the Use, for the 
** Use is a new Thing which may be derived in fee, as a Rent- 
" charge may out of Land in tail, and by words of the act which ' 
'' conveys the Land to the Use and makes the Bargainee to have 
'' a fee in the land as he had in the use, he has a fee in the land, 
" but that is only a base fee, and the donor has the pure fee, viz. 
". the fee-simple, for the causes aforesaid." 



SECTION in. 

If an estate of inheritance is created, confined in it's descent 
to the heirs of the body of a person, that is, exclusively to his 
children and his children's children ; or, in the technical phrase, 
to his issue ; all his heirs, not within this particular description, 
will be excluded (a). Such a limited inheritance is called a fee- 
taily a general expression, indeed, in feudal law, for any inherit- 
ance from which the heirs general are cut off (being derived from 
the barbarous Latin word taliare to cut) (6), but which, in our 
feudal system, denotes a fee confined to the heirs of a person's 
body (c). 

A fee-tail is either general or special. The first, when de- 
scendible to the issue generally, without excepting any in the 
legal course of descent (d); and special if the descent is limited 
either to particular issue, exclusively of others, as issue male or 
female (c), or to issue by a particular person (^f). 

In Littleton's tenures are the following examples of intails : — 



(a) Litt. S. 14, 15. (b) 2 Bl. C. 113 (m) 

(c) Litt. S. 14, 15, 18. Co. Lit!. 18. b. Wright, Ten. 18«. (d) Litt. S. 14, 15. 
(e) Litt. S. W, 7SU (/) Litt. S. 16. 
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** Tenant in tail general is where lands or tenements are 
'< given to a man and to hi» hars of his body begotten. In this 
** case it is said general tail, because whatsoever woman that 
" snch tenant taketh to wife (if he hath many wives, and by 
" every of them has issue), yet every one of these issues by pos- 
sibility may inherit'the tenements by force of the gift ; because 
that every such issue is of his body engendered (^r)/' 
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^^ Tenant in tail special is, where lands or tenements are given 
^' to a man, and to his wife, and to the heirs of their two bodies 
begotten. In this case none shall inherit by force of this gift, 
but those that be engendered between them two. And it is 
called especial tail; because if the wife die, and he taketh 
** another wife, and have issue, the issue of the second wife shall 
'^ not inherit by force of this gift, nor also the issue of the second 
" husband, if the first husband die (^)." 

^^ If lands be given to a man and to his heirs males of his body 
^^ begotten ; in this case his issue male shall inherit, and the issue 
" female shall never inherit (i)." 



/ . f "/If lands or tenements be riven to a man and his heirs females 

'^ of his body begotten, in tiiis case his issue females shall inherit 
' / v \tj( a |jy fQj^jg j^jj fpyjQ Qf ^g gg^i^ ^]£^ Qj^^ j^Qi liis issue male (^^y* 
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A fee-tail may be limited to a few descents, or even to one 
only, as to A. and the heir of his body, or to A. and the heir of 
his body, and the heir of the body of that heir (Z). 

The following are farther examples of intails : — 

A limitation to a man and a woman unmarried, and the heirs 
of their two bodies (m). 



{g) S. 14. (A) S. 1& (i) S. 21. {\) S. 22. 

(0 Co. Utt. 20. V. 22. a. See Plowd. C. 20. (m) Co. Litt. 20. b. 2ff. b. 
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To the husband of A. and to the wife of B., and the heirs of 
their two bodies (n). 

To a man and to his wife, and to the heirs of the body of the 
man. In this case the husband hath an estate in general tail, and 
the wife but an estate for term of life (o). 

To husband and wife, and to the heirs of the husband which 
he shall beget on the body of the wife. In this case the husband 
hath an estate in special tail, and the. wife but an estate for 
Ufe (p). 

To husband and his wife, and to the heirs of the. body of the 
wife by the husband begotten. Here the wife hath an estate in 
special tail, and the husband but for term of life {q). 

To husband and to his wife, and to the heirs which the 
husband shall beget on the body of the wife. In this case, both 
of them have an estate tail, because this word (heirs) is not limited 
to the one more than to the other (r). 

To a man and to his heirs which he shall beget on the body of 
his wife. In this case the husband hath an estate in speoial tail, 
and the wife hath nothing (s). 

To a son (whose father is dead) and to the heirs of the body 
of his father begotten. Here the son takes an estate-tail {t). 

To husband and wife for their llyes, and after their decease to 
the heirs of the body of the husband to be begotten on the body 
of the wife, is tail only in the husband, and the wife hath only for 
life (u), 

r 

To husband and wife for their lives, and after their decease. 



(») lb. (o) Litt. S. 20. (p) Litt. S. ST. (q) Litt. S. 98. 

(r) lb. (8) Litt. S. 30. (t) Litt. S. 30. See Ck). Litt. 97. a. 

(tt) Co. Litt. M. a. note (3). 
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to the heirs of the body of the wife by the husband to be 
begotten, it is tail only in the wife (v). 

To a woman and to the heirs of her late husband on her body 
begotten. The widow takes but an estate for life, and the fee- 
tail vests in her son the heir of her late husband. This is Mande- 
ville's case. John de Mandeville by his wife Roberge had issue 
Robert and Mawde. Michael de Morevill gave certain lands to 
Roberge and to the heirs of John Mandeville, her late husband, 
on her body begotten, and it was adjudged that Roberge had ai\ 
estate but for life and the fee-tail vested in Robert, (heirs of the 
body of his father being a good name of purchase) and tliat when 
he died without issue Mawde the daughter was tenant in tail as 
heir of the body of her fa,iheT per formam doni(w). 

On the creation of an intail it is essential in a deed to express 
that the heirs are to be of the body of a person ; for if by deed, 
lands be given to a man and his heirs, male or female, the word 
male or female, is rejected, and the donee takes a fee-simple (a?). 
But these words * of the body' are not so strictly required, but 
that they may be expressed by words which amount to as much(y). 
And if a person, by his will, devise lands to a man and to his heirs 
male, this, by construction of law, is an estate tail, the law sup- 
plying these words, * of his body' (z). 



SECTION IV. 

Ak estate for life may be for the tenant's own life, for another 
man's life (a), or both the tenant's own life and another man's 
life (b). 



(») lb. (to) Co. Litt. 26. b. and note (2), 

(s) Litt. S. 31. Co. Litt. 27, b. (y) Co. Litt. 20. b. (z) Co. Litt. 27. a. 

(a) Litt. S. 56. (b) Co. Litt. 41. b. 
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An estate for another man's life, is technically called an estate 
pur auter vie (c). 

In consideration of law, an estate for a man's own life, is greater 
than an estate piir auter vie. In the words of Sir Edward 
Coke, '' an estate for a man's own life is higher than for another 
"man's life (d)."(l) 

ic) Utt. S. 5«. (d) Go. Liu. 41. b. 



(1) The diversity appears not to exist, which Sir Edward Coke says is to be 
t>bsenred, between several estates in several degrees, and one estate with several 
limitations. After stating that a lease may be made to A., to have to him for 
4eim of his own life, and the lives of B. and C, for the lessee in this case hath 
l>ut one freehold, which hath this limitation, during his own life and daring 
the lives of two others ; he adds, " and herein is a diversity to be observed 
" between several estates in several degrees, and one estate with several limita- 
*' tions. For in the first, an estate for a man's own life, is higher than for 
" another man's life, but in the second it is not. As if A. be tenantfor life, 
" the remainder or reversion to 6. for life, A. may surrender to B., for the 
" estate of B. for term of his own life, is higher than an estate for another 
*< man's life" (Co. Litt. 41. b.). By several estates in several degrees, it is 
apprehended. Sir Edward Coke means a particular estate, and a remainder, 
or reversion ; as to A. for life, remainder to B. for life ; and that by one 
estate, with several limitations, he intends the other case he has put, of a 
lease to A. for his own life and the lives of B. and C. If so, where is the 
diversity he mentions? It is true, if A. be tenant for life, remainder to B. 
for life, A. may surrender to B., because as to B., B.'s life estate is as large, 
as A.'s life estate is to A. By the surrender, A.'s estate will merge in B.'s. 
It appears. Sir Edward Coke considers that by the surrender, B. takes a less 
estate than his own, namely, a life estate, which by the surrender, ceases to be 
an estate for a man's own life, and in the hands of B. is an estate for the life of 
A., an estate pur auter vie. In the other case, of one estate with several limita- 
tions, he says that an estate for a man's own life is not greater than an estate 
for another man's life. But the rule of law he mentions, appears not to apply 
to the case of one estate with several limitations. The rule that an estate for 
a man's own life is greater than an estate pur outer vie, has, it would seem, no 
application but on the supposition, or comparison, of two estates. If A. 
grants to B., for his own life and the lives of C. and D. ; B. takes but one 
estate (Co. Litt. 41. b. Rosse's case 5, Co. 13); not one estate for his own 
life, and other estates for the lives of C. and D. Then if the estate is one, 
apd B. has neither an estate for his own life, nor for the lives of C. and D., 
but one estate for the several lives of B. C. and D. ; can here, where an 

D 
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By the common law, where a man was tenant per auter 
vie, his estate being granted to himself only, without mentioning 
his heirs, and he died during the life of eestuy que vie, that 
is, him for whose life the lease was made; in this case, he 
that could first enter on the land after the tenant^s death, might 
lawfully retain the possession, so long as cestuy que vie lived, 
by right of occupancy (e). The person who so entered was 
called an occupant (f). Title by occupancy is the subject of 
a note by Sir Edward Coke {g), who says, " now it is to be 
" understood, that if the lessee in that case dieth, living cesty 
" que vie (that is, he for whose life the lease was made), he 
"' that first entereth shall hold the land during that other man's 
" life; and he that so entereth is within Littleton's words, viz. 
'* tenant pur auter vie, and shall be punished iot waste as 
** tenant pur auter vie, and subject to the payment of the rent 
" reserved ; and is in law called an occupant (pccupans), because 
his title is by his first occupation. And so if tenant for his 
own life grant over his estate to another, if the grantee dieth, 
Uiere shall be an occupant. In like manner it is of an estate 
created by law: for if tenant by the curtesie, or tenant in 
" dower, grant over his or her estate, and the grantee dieth, there 
^^ shall be an occupant. But against the king there shall be no 
" occupant, because nullum tempus occurrit regL And therefore 
" no man shall gain the king's land by priority of entry. It were 
*' good to prevent the uncertainty of the estate of the occupant 
" to add these words (to have and to hold to him and his heirs, 
" during the life of cesty que vie); and this shall prevent the 
'^ occupant, and yet the lessee may assign it to whom he will." 
If a lease be made to A. and his heirs during the life of B., in 
this case, the heir may enter, and hold possession during the life 
of cestuy que vie, and is called a special (Ji) occupant. 

(c) Co. latt. 41. b. 2 Bl. C. «58. if) Ibid, (g) Co. UXU 41. b. (A) 2 Bl. C. 25S. 
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estate for a man's own life, and an estate pur auter vie, neither exist, nor 
are supposed, be applied the rule, that an estate for a man's own life is greater 
than an estate pur auter vie ? 
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A title by general occiipancy is now universatiy prevented by 
Uie statutes 29 Ch. II. c. 3, and 14 Geo. 11. c. 20. 

The 12th seetioii of the statute of Charles enacts, ^^ that from 
'^ henceforth any estate p«r auter vie shall be demisable by a 
*^ will in writing signed by the party so devising the same, or l>y 
some other person in his presence, and by hisexipress directionB, 
attested and subscribed in the presence of the devisor, by three 
^' or more witnesses ; and if no such devise thereof be made, the 
*^ same shall be chargeaUe in the hands of the heir, if it shall 
come to him by reason of a special occupancy, as assets by 
descent, as in case of lands in fee simple; and in case th^re be 
'' no special occupant thereof, it shall go to the executors or 
admimstrat(»rs of the party that had the estate thereof, by virtue 
of the grant, and shall be assets in their hands.^' 
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On this statute a doubt arose, whether it operated farther than 
by making such estates devisable and asscits for d^bts; aad in 
one case, it was adjudged, that the administrator took the liurplus 
of such estates after payment of debts, if not devised for his own 
benefit, as in the fdace of a general occupant (See 12 Mod. 
103). This gave occasion to the second statute, which expressly 
makes the surplus, in case of intestacy, dbtribtttable as personal 
estate (t). 

The 9th section of this act recites '^whereas by an act made in 
'< the twenty-ninth year of the reign of King Charles II., Intituled 
" *An Act for Prevention of Frauds and Perjuries;' amongst other 
'^ things, it is enacted, That estates pur auter vie^ whereof no devise 
'^ sdiottld be made^ should, in case there should be no special 
<< occupant thereof, go to the executors or administrators of the 
'^ party that had the estate thereof^ by virtue of the grant, and 
" should be assets in their hands* And whereas doubts have 
arisen, where no devise has been made of such estates, to whom 
the surplus of such estates, after the debts of such deceased 






(t) H«^. €*. Litt. 41. b. (5). 
D 2 
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" owners thereof are fully satisfied, shall belong," and enacts 
" That such estates pur auter vie, in case there be no special 
"occupant thereof, of which no devise shall have been made 
" according to the said act for prevention of frauds and perjuries, 
" or so much thereof as shall not have been so devised, shall go, 
" be applied, and distributed in the same manner as the personal 
" estate of the testator or intestate/* 

It appears to have been, and may still be, a doubtful question, 
if executors can be special occupants under a lease pur auter vie 
{k). But tlie point is, perhaps, not very material, since by a 
modem decision (J), executors, whether they be, or be not special 
occupants, appear to be trustees for the persons entitled to the 
personal estate of the lessee. If the lease is to A. (without 
naming heirs or executors) for the life of B.; supposing A. not to 
devise his estate, then by the statutes of Charles II. and George 
II., his executors are trustees for the persons entitled to the 
personal estate of the intestate ; and if the lease is to A., his 
executors, administrators, and assigns, then in equity, supposing 
the estate not specifically devised, A.'s executors are trustees, in 
like manner, for those entitled to A.'s personal estate. In Ripley 
V. Waterwoirth (m), it appears a leafee was made to A. his ex- 
ecutors, administrators, and assigns for lives. A. died, having 
made a will, but not attested by three witnesses, which are 
required by the statute of Charles II. on a devise of an estate 
jmr auter vie. A.'s residuary legatees contended, that the 
leasehold estates, having passed by the will, were to be applied as 
personal estate, disposed of by the residuary clause : and not as 
upon an intestacy. In that point they were opposed by the next 
of kin (w). And Lord Eldon held, that the executor is, in equity, 
a trustee for those to whom the testator has given the personal 
estate by a will sufficient to pass personal estate ; and, therefore, 
in the particular case, he must be considered as holding the 
estate pur auter vie, for the residuary legatees (o). 



(ft) 3 Prest. Conv.^l. (t) Ripley r. Waterworth, 7 Yes, Jnn 485. 

(m) 7 Yes. Jan. 4S5. (n) lb. 4H>. (o) lb. 452. 
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SECTION V. 

An estate for years is an estate, for a definite number of 
years (a). As the time is bounded by definite limits, this estate is 
called a term (b). ' If the time is but one year, or less than a 
year, it is still, in technical speech, a tenn of years (c). 

The law itself in some cases creates a term for one year(c?). • 

Then, if the landlord, or tenant, wishes the tenancy not to 
continue beyond the year, he must give half a year's notice of it 
to the other party, and such half must end with the year (e). 
Without notice, the law carries on the tenancy, in the same 
manner, to the end of the next year, and so, without the like 
notice, to the end of the third year; and so on continually, ^/ 

creating, in this way, a tenancy from year to year (f). 

~ .4 

The law very much discountenances leases at will(g) ; but 
still tenancies at will may be created by express words (A). It 
appears, however, that the law will riot raise a tenancy at will by 
construction of any indefinite demise ; but as often as there is a 
chattel lease made generally, without any certain limitation of 
time, it will be construed a demise for one year (z). 

A lease for years immediately invests the lessee with an 
ownership, called an interesse termini (k). It gives him the right 
to enter on, and tenant, the land during the term (I), But it 
would seem, the lessee is not, to many purposes, a tenant {m), until 
he has taken possession of the land, by going upon it, and there 
claiming his term, or, under particular circumstances, by going 
in view of, and as near to the land as possible, and there making 



(o) Co. Litt. 42. a. (b) Litt. S. 58. Co. Litt. 45. b. Plowd. 272. a. 

(c) Litt. S. 67. Go. Litt. 64. b. Prest. Est. 008. 

(d) Sec Preat. Est. 068. 1 T. R. 163. (c) Right v. Darby, 1 T. R. 159. , 
(/) lb. 2 Bl. C. 147. (g) 2 Bl. G. 147. Pr. Est. 668. 3 T. R. 16. 

{h) Pr. Watk. Gonv. 3, (t) Prest. Est. 668. See aldo Pr. Walk. Gonv. 4. ' 

(A) Go. Litt. 46. b. 270. a. {I) Litt. S. 50, 66. (m) LHt. S. 58. Go. Litt. 46. b. 
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his claim (n). Such entxy in deed, or claim in view, appears to 
be essentially necessary, to perfect the lease (o), but the sufficiency 
of any particular mode of entry, will, of course, rest upon the evi- 
dence of it's own circumstances. By the entry or claim, the lessee 
becomes tenant (p), and his interest in the land is then called an 
estate {q){\), A tern^ of years is jpersowa^ property. A tenant for 
years is possessed of the term (r) (2). The substance of a term is 

(») Litt. S. 410. Co. latt. 253. b. (o) Co. Litt. 46. b. 

(p) Litt. S. 58. Go. Litt. 46. b. (q) Go. Litt. 45. b. 2 Bl. G. 144. 

(r) % Bl. G. 143, 144. 



(1) Sir Edward Coke has the following notes on the word estate. "Status 
" dicitur a stando, because it is fixed and permanent (Co. Litt. 9. a.^. State 
" or estate signifieth such inheritance, freehold, term for years or the like, 
" as any man hath in lands or tenements, &c. And by the grant of bis estate, 
** as much as he can grant shall pass. Tenant for lifis, the remainder in tail, 
** the remainder to the right heirs of tenant for life, tenant for life grant totum 
" statum suum to a man and his heirs, both estates do pass." (Co. Litt. 345 a). 
An estate is frequently termed a vested estate. In strictness, perhaps, the 
word, vested, should be omitted. An estate seems to be always vested. An 
estate is properly, it is considered, a vested interest. An interesae termini is 
an interest; a eontii^ent remainder is an interest. The former by entry, 
the latter by the happening of the contingency, may become a vested interest, 
and it is then called an estate. An estate divested by dispossession or 
disseisin, being no longer vested, is not an estate, but a right of entry or 
of action (See Co. Litt. 346 a). 

(2) It is said by Sir William Blackstone (2 Bl. C. 144,), that a tenant for 
years is possessed, not properly of the land, but of the term of years. But 
this proposition may be doubted, a tenant for years being strictly a feudal 
tenant, and the ccmsideratwn of all feudal tenancy being possession of land 
(Spelm. on Feuds. Ch. 10. Harg. Co. Litt. 64 a. (1) ). A tenant, for 2l freehold 
estate^ is seised of the land. A freehold estate is real property. A freehold 
tenant may, therefore, perhaps be said, to be seised of the estaJte, A term of 
years is a chattel, which a tenant for years is, therefore, possessed of. But it is 
apprehended, he is aUo possessed of the land. 

If A. be tenant in fee, and B. his tenant for years, it is said, that B.'s 
possessioQi is the possession of A. ; that the possession of the tenant for years, 
is the possession of the freeholder (See Prest. Est. 2 Ed. 206. 2 Bl. C. 144. 
2 Prest. Abstr. 441). But the truth of this position is considered questionable, 
if it is intended to mean that B.'s possession is not also his own possession 
of the land, or, any thing more, than that A: continues to have an estate 
in the land by means of the possession of his tei^ant. A.'s seisin, in this 
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time, but, a» a wofd of art, term has a particular meaning. It 
expresses not time only, but the tenant's estate in the land. And, 
therefore, the term may cease during the continuance of the time, 
as by surrender, or forfeiture (s). For which reason, if a lease is 
granted to A., for the term of three years, and after the expira- 
tion of the said term, to B. for six years, and A. surrenders, or 
fc^eits his lease, at the end c^cme year, B/s tenancy will immedi- 
ately commence : but if the remainder be to B., from and after the 
expiration of the said three years, or from and after the expira- 
tion of the said time, in either case, B/s tenancy will not com- 
mence till the time is fully elapsed, whatever may become of A.'s 
term (J). 



y/ 



A lease for years is for a term, that is, an estate for a definite 
time. If a lease for years be made for indefinite time, as for so 
many years as the lessor shall live, or the like, the lease wiU be- '' '-'"'"^ '•^ 
void fo r uncertainty ( u). But still, that a lease may Hie good, - >^ /m' .t// 
it IS not necessary that the precise time should appear ia the ^' ^^ 

lease itself; for the rule, that invalidates a demise for years, for 
want of certainty, does not apply to caaes where indefinite time 

(«) Co. Litt. 45. b. 2 Bl. C. 144. (0 9 Bl. C. 144. 

(tt) Co. Litt. 45. b. Co. 34. b. 



case, seems to signify rather estate than possession. So also in the case 
of particular estate and remainder. Suppose A. tenant for years, remainder 
to B. for life ; or to A. for life, remainder to B. in fee. In either case A.'s 
possession is so far the possession of B., that, by means of it, B. continues 
to have an estate. So long as A., in either case', continues in possession, 
B, is seised ; is not disseised. . There is, however, a distinction to be noticed, 
relative to the possession of a tenant for years, and that of a tenant for a freehold 
estate; namely, the distinction between an actual seisin, and an expectant 
(Butl. Co. Litt. 266. b. (1) ) seisin. If A., seised in fee, leases to B. for 
years, and dies during the lease, A.*8 heir has before, either entry or receipt 
of rent, an actual seisin (Co. Litt. 15. a. Harg. Co. Litt. 29. a. (3). Butl. Co. 
Litt. 266. b. (1) ). But if A., seised in fee, leases to B. for life, and dies ; 
the heir of A., during the lease, has not an actual seisin (notwithstanding, 
it should seem, he receive rent), but only a seisin expectant on the life estate 
of B. (Co. Litt. 15. a). An actual seisin is the seisin of the owner of the 
freehold, or freehold estate in possession (Butl, Co. Litt. 266. b. (1) ). 
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I Stands qualified, in the lease, by a reference to some farther act, 

agreed to be done, to ascertain and fix the certamty (v). Thus, 
if a demise is for as many years as a third person shall name (w\ 
or during the minority of a third person (a?), or for as many years 
as are contained in a stranger's lease (^); in these, and like 
cases, where time, not defined in the lease itself, is qualified by a 
means to make it certain, the rule of law, that the time must be 
certain, will be sufficiently complied with, and the lease good. 



SECTION VL 

To create a tenancy at willy namely, strictly to last only 
during the pleasure and will of the parties, it seems to be now 
understood, that their intention must be clearly and unequivocally 
expressed; otherwise the law, that dislikes uncertainty, will give 
the tenant a certain estate for the term of one year ; which may 
eventually be a tenancy from year to year (a). But it seems clear 
that by express words, a tenancy at will may still be created (6). 

A tenancy at will is necessarily determinable at the will of 
either party ; for as the landlord has conveyed, so the tenant has 
accepted, no ownership for a fixed period. The time for which 
the lease shall be binding on each, is, thus, by it's own express 
terms, placed in uncertainty (c). 

The lease gives the lessee the right to enter on, and tenant, the 
land; but, like a lessee for years, he is not, it would seem,. 
tenant y nor has an estate in the land, until he has entered (cQ. 

It has been noticed, that a tenant at will is one of the two 



(o) Co. LItt. 45. b. Co. 35. Plowd. S73. (tff) lb. {») Vx 

ly) Go. Litt. 45. b. Co. 35. b. 

(a) 2 Bl. G. 14r. Pr. Est. 608. Harg. Co. Litt. 55. a. (3). 

(h) Pr. Est. 668. Pr. Walk. Conv. ^ (c) Co. Litt. 55. a. 

(d) Litt. S. 6S, ro. Co. Litt. 66. b. 
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exceptions from the general rule, that the oath of fealty is a 
service due from every tenant to his lord. From a tenant at will 
it is not due. It appears that he has never taken the oath (e). 

A tenant at will is, however, strictly a feudal tenant, since not 
only fealty, but ctny service may make tenancy (/). 

An estate at will is not within the statute of frauds (29 Ch. H. 
c. 3.), aiid therefore it may be granted by word only; neither a 
deed nor writing is necessary. The first and second sections of 
the statute of frauds enact, that all leases by parol, and not put in 
writing, excepting leases not exceeding the term of three years, 
shall have the force and effect of leases, or estates, at will only. 
In Clayton v, Blakey {g\ it has been decided, that, at the pre- 
sent day, such a lease enures to create, not a tenancy at will, 
but a tenancy from year to year. 



SECTION VII. 



A TENANCY is Created by a grant of land (a). The modes of 
making this grant are various. Some are common law modes, 
and others have been introduced by the statute of UseSy 27 Hen. 
VIII. c. 10., and statute of Wilh, 32 Hen. VIII. c. 1. By the 
common law is meant the native law of the country, traditionary 
only, and not to be found in the acts of the legislature, but resting 
it's authority on immemorial usage {h). 

A tenancy for a freehold estate, is created, at common law, by 
a ceremony called livery of seisin (c), which ceremony is explained 
in these words by Sir Edw. Coke. " TraditiOy or, deliberatio 



(e) Litt. S. 134. Co. Utt 63. a. 93. b. (f) Co. Litt. 02. b. (g) 8 T. R. 3. 
(a) Spelm. on Fends. Ch. 10. Harg. Co. VlXX^^L a. (1.) 
(6) Co. Litt. 344. a. 1 Bl. C.63. Hale's Hist, of Com. L. C.2. 
(c) Litt. S. 59. Co. Litt. 49. a. 2 Bl. C. 314. 
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^^ teisiruBf is a solemnity, that the law requireth for the passing of 
^ a freehold of lands or tenements by delivery of seisin thereof — 
^' Intervenire debet solenniteis m mutatione liberi tenementif ne 
^^ contingat donatiofiem dejkere pro defectu probcUionis. 

" And there be two kinds of livery of seisin, viz. a livery in 
" deedy and a livery in law. A livery in deed is, when the feoffor 
" taketh the ring of the door, or turf or tvrig of the land, and 
^* delivereth the same upon the land to the feoffee, in name of 
'' seisin of the land, &c. per hostmm et per hastam et annulum 
" velp6rfustem vel baculum, Sfc, 

** A. sdsed of an house in fee, and being in the house, saitii to 
<' 6,, I demise to you this house lor term of my life ; this is a 
^' good beginning to limit the state, but here wanteth livery. A 
*^ livery in deed may be done two manner of ways. By a solemn 
act and words ; as by delivery of the ring or hasp of the door, 
or by a branch or twig of a tree, or by a turf of the land, and 
with these or the like words, the feoffor and feoffee both holding 
" the deed of feoffinent, and the ring of the door, hasp, branch, 
twig, or turf; and the feeoffor saying. Here I deliver you 
seisin and possession of this house, in the name of all the lands 
'^ and tenements contained in this deed, according t6 the form 
" and effect of this deed : or by words without any ceremon'y or 
" act ; as the feoffor being at the house door, or within the 
" house. Here I deliver you seisin and possession of this house, 
'^ in the name of seisin and possession of all the lands and tene- 
^' ments contained in this deed : et sic de similibus. 



" The delivery of any thing upon the land, in name of seisin of 
'^ that land, though it be nothing concerning the land, as a ring 
^' of gold, is good, and so it hath been resolved by all the judges : 
" and so of the like(rf). 

" A livery in law is, when the feoffor saith to the feeoffee, being 



(d) Co. Litr. 4S. a. 
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'^ in the view of the house or land, I give you yonder land to you 
^^ and your heirs, and go enter into the same, and take poaseanon 
'^ thereof accordingly ; and the feoffee doth accordingly, in the 
'^ life of the feoffor, enter, this is a good feoffinent, for sig,n€itio 
'' pro tradiHoMe hcbbetur^\e\ 

Livery in deed may be given or received by attorney (f)y but 
the attorney must be appointed by de€d(g). Livery in law can- 
not be given, nor be received, by attorney, but only by the parties 
themselves (&). 

ft 

Livery of seisin is, by feudal writers, often called Investiture. 
Investiture and livery of seisin appear to be synonymous expres- 
sions. To invest is to deliver seisin (i). 

Setsin is a technical word for posse$^on(k). So that livery of 
seisin signifies livery, or delivery, of possession. Possession of 
any chattel is techoicaUy, as well as popularly, caUed possessiam. 
So also is the possession of land for yeaTs{l\ or at will. But the 
term seism, and not possession, is used, in law,, to denote the 
possession of a tenant for a freehold (m) estate. By the coranKm 
law, to a tenant lor a freehold estate, possession is given; to a 
tenant for years, or at wHl, it is not giiven — ^it is left to be taken. 
A tenant having an estate for life, in tail, or in fse^ is seised o£ 
land; havmg an estate for years, or at will, is possessed of it. 

It D^y be remarked, that a person ia possession of land (that is, 
who ia either seised or possessed of it) has an estate, but not a 
person not in possession (»). If A. leases to B. for years; before 
entry, B. has an inter esse tertnmi; after entry, an estate {o). By 
the entry, he takes possession. If B. is turned out of possession, 



(e) Co. Litt. 48. b. (/) 2 BI. C. 315. 

(g) 2 PrcBt. Conv. 218. (h) 2 Bl. C. 316, 

(•) Sp«liB. Gloss, voc. Investire. Seisina. Mad. Bar. Angl. 275. Mad. Form. Angl. 
Dissert. 9. and note (q), 2 Bl. C. 311. 
(k) Spelm. Gloss. Seisina. Go. Litt. 153. a. (I) Watk. Pr. Conv. ch. 2. 

(m) Go. Litt. 153. b. (n> Go. Utt. 345. a. 453. b. (o) Go. Litt. 46. b. 



^ 
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he has no longer an estate, but only a right to it, a right to 
possession. So A., seised in fee of land, has an estate, but if A. 
is turned out of possession, or, in the appropriate . legal term, is 
disseisedy A. has no longer an estate, but only a right to it, or 
right to the seisin (p). If A. be tenant for life, remainder to B. 
in fee, while seised, A. and B. have, each, an estate. If disseised, 
their estates are turned to rights of entry or action. 

When it is said a person is seised of land, this expression seems, 
in general, rather to import, that such person has an estate in 
the land, than that he has possession in fact. Suppose A. seised 
in fee, leases to B. for years. After entry, B. has possession in 
fact, and A, an estate; an estate in reversi(m{q), A. is seised, in. 
the sense, that he is not disseised. 

Speaking generally, livery of seisin is a ceremony to give up 
the present possession of land. It has not, however, always this 
eflfect* If A. seised in fee, leases to B. for life, the livery from 
A. to B., gives up to B. the present possession of the land. But 
if' A., seised in fee, leases to B. for years, and, during B.'s term, 
conveys to C. for Ufe, in tail, or in fee; and, with the leave of B., 
enters on the land (which the law, with that leave (r), permits 
him to do), and delivers seisin to C, the possession given to C. 
is not present possession, but a reversionary possession only, 
expectant on the determination of B.'s prior lease for years (s). 
So if A., seised in fee, conveys to B. for years, remainder to C. 
in fee, and delivers seisin to B. for C, the possession given for 
C.y is expectant on the possession of the particular tenant for 
years (t). In cases of this sort, seisin is delivered subject to the 
possession of the termor for years. 

It is, perhaps, certain, the ceremony of livery of seisin was 
first used, to give up the possession of land, for present occu- 
pation. From this primary usage, the transition is easy to the 



(p) Co. Litt. 345. a. 153. b. 

(r) Co. Litt. 48. b. 2. Bl. C. 314. 



(q) Co. Litt. 46. b. 
(») See Co. Litt. 49. b. (0 lb. 
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application of livery to a' grant iox future occupation, by the 
conveyance of a freehold estate, expectant on a term of years. 
In this case the second possession is given subject to the. first. 
The livery gives to the grantee a freehold estate, subject to the 
estate for years. 

If A., seised in fee, has nontenant under him, or if he leases to B. 
for years, A. is said to be seised in possession (u) which expression, 
it should seem, means, that A. has the Jirst estate of freehold, 
or, as it is often called, the freehold, in the land. Notwith- 
standing the lease for years, A. may still be said to be seised in 
possession, since B., the tenant for years, is not seised at all. 
B. is possessed of the land. If A., seised in fee, leases to B. 
for life, or conveys to him in tail, B. is seised in possession, and 
A. in reversion (v), B. has the freehold. So if A., seised in fee, 
conveys to B. for life, remainder to C. in tail ; B. is seised in 
possession, C. in remainder (w), and A. in reversion. 

It is the property of livery of seisin, to pass the freehold, or a 
freehold estate in possession. It ever has this effect (ar); and for 
this reason, it should seem, seisin cannot rightfully be delivered, 
subject to an estate of freehold, as it may be, subject to an 
estate for years. If A., seised in fee, leases to B. for life, B. 
may deliver seisin for his own life, but during the estate of B., 
A. cannot rightfully deliver seisin (y). 

It appears to flow, from the principle, that seisin cannot be 
delivered subject to an estate of freehold, that livery of seisin 
cannot be used to create a freehold estate to commence in 
futuro (z). A., seised in fee, cannot deliver seisin to B. for life, 
to hold to B. from any future day ; because, supposing he were 
able to do this, seisin would be delivered subject to A.'s estate : 
and A. would continue seised of the freehold, and be tenant 
to the praecipe, until B/s estate commenced. But livery of 



(u) See 2. Prest. Abstr. 282. (o) lb. 

(to) lb. (j?) 2 Bl. C. 166, 314. '^ 

{y) 2 Prest. Abstr. 890. («) See 2 Bl. C. 165, 3f4. 
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seisin invaiiably creates a rmw tenant to the prcecipe, it being 
inherent in it's nature to create an immediate estate of free- 
hold. But although livery of seisin always creates a new 
tenant to the proecipey if s effect is not always to give him 
immediate seisin of the land, otherwise than in the sense 
of estate. If A. seised in fee^ and ncft having a tenant, 
leases to 6. for UfSy by Mvery, the livery gives to B. imme- 
diate possession^ as well as an estate ; but if A., seised in 
lee, leases to B. for years, and, afterwards, delivers seisin to 
O., subject to B/s term; here, the livery does not give C. 
present possession, but only an estate ; namely, the immediate 
freehold estate, or freehold in possession, or the freehold, sub^ 
ject to the possession of B., the tenant for years. 



. The common law mode of creating a tenancy for years, 
or at will, is by lease (a), which may be either by deed, or 
in writing only. A lease for years, not exceeding three 
years, may be made by word alone; but leases for years 
exceeding that time, are required by the statute of frauds, 
29 Ch. 11. c. 3, to be in writing (1). 



(a) litt S. 57. 



(1) The following are the chief enactments of the stat. of frauds, 
applicable to the subject of tenancy: — 

It enacts by sections 1, 2, 3, 4, 6, "That all leases, estates, interests 
" of freehold, or tenns of years, or any uncertain interest of, in, to, or out 
" of> any messuages, manors, lands, tenements, or hereditaments, made or' 
" created by livery and seisin only, or . by parol, and not put in writing, 
"and signed by the parties so ms^ing or creating the same, or their 
" agents thereunto lawfully authorised by writing, shall have the force and 
" effect of leases or estates at will only, and shall not, either in law or 
"equi^ be deemed or taken to have any other or greater force or effect ; 
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A TENANCY is often created by the operation of the statute 
of Uses, 27 Henry VIII. c 10. 

Before this statute, it had from time out of mind been usual, 
from various motives, to convey land to a trustee, to be held 



it 
« 
tt 

ft 
tt 
tt 



" any consideration for making any such parol leases or estates to the 
"contrary notwithstanding. 

'^Except, nevertheless, all leases not eiceeding the term of three years 
from the making thereof, whereupon the rent reserved to the landlord, 
during such term, shall amount unto two third parts at the least of 
the fiill improved value of the thing demised. 

"And moreover, that no leases, estates, or interests, either- of freehold 
or terms of years, or any uncertain interests, not being copyhold or ^ 
" customary interests, of, in, to, or out of any messuages, manors, lands, 
tenements, or hereditaments, shall be ^assigned, granted, or surrendered, 
"unless it be by deed or note in writing, signed by the party so as- 
" signing, granting, or surrendering the same, or their agents thereunto 
"lawfuUy authorised by writing, or by act or operation of law. 

" And that no action shall be brought whereby to charge any person 
" upon any contract, or sale of lands, tenements, or hereditaments, or 
"any interests in or concerning them, unless the agreement upon which 
" such action shall be brought, or some memorandum or note thereof 
shall be in writing, and signed by the party to be charged therewith, 
or some other person thereunto by him lawfully authorised. 
" And further, that all devises and bequests of any lands or tene- 
" ments, devisable either by force of the statute of wills, or by this statute, 
or by the force of the custom of Kent, or the custom of any borough, 
or any other particular custom, shall be in writing, and signed by 
the party so devising the same, or by some other person, in his pre- 
"sence, and by his express directions, and shall be attested and sub- 
" scribed i6 the presence of the said devisor, by three or four credible wi'- 
" nesses, or else they shall be utterly void and of none effect." 

"And moreover, no devise, in writing, of lands, tenements, or heredi- 
" taments, nor any clause thereof, shall be revocable, otherwise than by 
** some other will or codicil in writing, or other writing, declaring the 
" same ; or by burning, cancelling, tearing, or obliterating the same hy 
" the testator him^lf, or in his presence, and by his directions and con- 
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by him in confidence, to fulfil the intentions of the person making 
the conveyance. Thus, a tenant, to effect some family arrange- 
ment of property, or in case the forfeiture of his tenancy was 
apprehended if it continued in his own hands, or from any other 
motive which made the intervention of a trustee desirable, would 
convey his land to some other person, for a freehold or chattel 
estate, according to the nature of his ownership, or the extent 
of the trust he wished to be created (a). By these means, the 
trustee became a tenant of the land, either to the lord above, by 
virtue of the statute quia emptores, or, as an under-tenant only 
to the person from whom his estate was derived. But, although 
the trustee was in this way made tenant, and was therefore 
subject to do the feudal services, yet, as a trust, expressed or 
Implied, was the avowed object, in putting him into the tenancy, 
the courts of equity provided for the scrupulous fulfilment of 
the confidence reposed in him (b). These confidential tenancies 
created many evils, which the legislature at different times 
attempted to remedy (c). At length the statute of Uses, 27. 
Hen. VIII. c. 10. was passed. It enacts, that "where any person 
" or persons stand or be seised, or at any time hereafter shall 
" happen to be seised, of and in any honors, castles, manors, 
*^ lands, tenements, rents, services, reversions, remainders, or 
** other hereditaments, to the use, confidence or trust of any other 
person, or persons, or of any body politick, by reason of any 
bargain, sale, feoffment, fine, recovery, covenant, contract, agree- 
ment, will, or otherwise, by any manner, taieans, whatsoever it 
be ; that in every such case, all and every such person and 






(a) Doct. & Stad. 2 dial. C. 23, 2 Bl. C. 328, 328. Preamble to Stat. 27. H. 8. C. 10. 
(b) Co. Litt. 272 b. 2 Bl. C. 328. (c) See Bacon on Uses. 



" sent ; but all devises and bequests of lands and tenements shall remain 
" and continue in force until the same be burnt, cancelled, torn, or 
obliterated by the testator, or his directions, in manner aforesaid ; or unless 
the same be altered by some other will or codicil in writing, or other writing 
" of the devisor, signed in the presence of three or four witnesses declaring the 
*' same ; any former law or usage to the contrary notwithstanding." 
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** and bodies politick, that have, or hereafter shaU have any such 
use, confidence, or trust in fee-simple, fee-tail, for term of life, or 
for years, or otherwise, or any use, confidence, or trust in 
remainder or reverter, shall from henceforth stand and be seised, 
** deemed, and adjudged in lawful seisin, estate, and possession, 
** of and in the same honors, castles, manors, lands, tenements, 
*' rents, services, reversions, remainders, and hereditaments, with 
their appurtenancies, to all intents, 'constructions, and purposes 
in the law, of and in such like estates as they had or shall have 
in use, trust, or confidence of or in the same; and that the 
** estate, title, right, and possession that was in such person or 
'^ persons, that were, or hereafter shall be seised of any lands,' 
^* tenements, or hereditaments, to the use, confidence, or trust 
" of toy such person, or persons, or of any body politick, be from 
^' henceforth clearly deemed and adjudged to be. in him or them 
^^ that. have or hereafter shall have such use, confidence, or trust, 
** after such quality, manner, form, and condition as they had 
^* before, in, or to the use, confidence, or trust that was in them." 
The efiect of this statute is to make tenant of the land, the 
trustee's cisstui que use, as the person is technically called, who 
is the object of the trust. Thus if A., seised in fee, delivers 
seisin to B. and his heirs, to the use of C. and Jiis heirs, B. is but 
a momentary tenant, since his tenancy and estate are, by the 
statute, in the same instant altogether taken from B., and 
transferred to C. (cT). 

Livery of seisin was not, by the common law,, the only way of 
raising a freehold trust estate {e), although it was the only 
mode of creating a freehold tenanq^ (/) ; for if, before the 
statute of uses, a person seised of land, had entered into a 
species of contract, called a bargain and sale, whereby, for 
some valuable consideration, in money, or money's worth, he 
baigained and sold,' that is, contracted to convey, his land to the 
bargainee, he immediately became a trustee for, or seised to the 
use of, the purchaser. Again, if a person, seised of land, 



(d) 2 Bl. C. 333. ' (<?) See Harg. Co. Utt. 48. a. (3). CfJ Co. Utt. 144. a. 
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qov9»anted th^t, in consideraticm of blood, or marriage, he would 
^nd sm$d of the saipae, to the use of his child, wife, or kinsman ; 
by such a deed, a trust was raised, in propoitioi^ to the e^itent 
of the co¥€^ant(<)r). But aUl^pugh, at common law, v^ these 
iiu^tauces of a bargam and sale, an4 covenant to stand seised, 
a freehold trmt, estate might be created, yet theie was uq obange 
pf the tmoMcyi efipBpt^dbytheip. The cdsivy que uaej, w.as. npty 
by either of tl^ose i^stri^ments ma^» by th^ co^^^PKup. U^Wy a 
tenants His uE^eresib waj^ b^t s^ confkleipi^^Q enforceable in the 
courts of equity.* The bajfg^os, or cpvenaptpr, con^Aued stilK 
\)y the cppunoi^ l^w, the temnt of the lai|d, and bec^qsae su^iiecl, 
only in equity, to the confidence* Now, hQwever> 1^ s^tatute of 
uses operates on th^ seisin of \k& bs^gainor, or covenantpr, aiid 
trans&rs t20. hi?: ce$pii^ qy^, vse, a tenawsif commeiisuxate. with the 
use created (A) (I). 

U will be pbs^rvec)? that the statute o( uses s^pplies^o^ly to a 
seUm of the trustee, Tq call it into opejratioQ, tb^ tru^t^^. must 
be seise4 of the land, i, e, he np^t h^e. sjTt^i^A^M Qstale. If he 
haft b^t a chattel ^stat§, tbp ^tut^ C9u#e§ ^o alteratipn in tl\e 
commpn l^.w, but leaves the tru^t^ in the. tmav^ (e)*. Tb^refpre, 
if A., seised in £^e, leasee 1^ B». for 99 yea^s^ in trusi; fp]< C. ; or 
A* possessed of land for a tenp, of yeai^, bargains a|id seU^ tp 
B. ; . in either case, the trustee (ia the fira| in^l^nc^ B., aijidi 
the last A,) is the tenant, and the estate of his cestuy^ que tru^t 

(jf) 2 Bl« C. 330. 
(A) Co. litt 144. a. 2 Bl. C. 33S. See also BnU. Co. litt. MO. b. note (A). 

(i;) Bacon on. Uaes. &B1. C« 830. 



(1) It may her« be. noticed, tbat the instmm^ti cajM, e beigaio and nle^ 
was not intTod,vfied by. the statute of uses. It was a coxomon law assurai^ 
known before that statute. In Madoi^'s Fonnulare AAglicanum. 287, 288^ 
are bargains and sales in the 14. and 24. Hen. VII. Previously to the passing 
of the statute of uses, a bargaih and sale created a trust. Since that statute, 
it creates, in certain cases, a tenancy. The act did-not introduce the/arm of the 
instrument, but changed the effect of it. At the present d&y> where the statute 
of uses does not operate on a bargain and sale, it remains, altogether a 
common law assurance. 
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but an eqnitaile interest (A). The statute of uses will not 
operate excepting' on a frtehatd estate; but wtere the trustee 
has that, it will pasd^ to^ the cestmf qa/S use, a chdttet, as* well as £( 
freehdd estate, andf make t!ief o^9^et of liie chattel estate 
equaity teTumt. Vor if A. se^etf in fiie, defivers seisin tx) B. 
atad his heats, to the use of C. fot » term of yeai^, die statute 
w3I instantly gke G. an estate for year» att law, anrd not 
(iependiitg on eqtrfty {ly, flcnd ttansfer to C. a tenancy for the 
term. So if A., seised in fee, bargains and sells to B., or, 
covenants to stand seised to the use of B., for the term of 99 
years, B. takes, under the statute, a legal chattel estate (m), and 
becomes tenant to A. for the term. In the common conveyance 
by lease and release, tlie lease is a bargain and sale for a year,, 
and, under the statute of uses, makes the bargainee tenant (n) 
to the bargainor. The statute of uses causes this distinction : 
a tenant for q. freehold estate may create a tenancy either by the 
common law, or under the statute of uses, that is, either by. 
livery of seisin, or bargaiir and sale, or covenant to stand seised. 
But a tenant for a chattel estate, cannot create a tenancy by 
means of the statute of uses; but only by the common law. 

It frequently happens, that all the uses of a deed are not 
contained in the deed itself, but a power is reserved to Umit 
a use hereafter, in- addition to those comprised in the deed. 
Thus, for example, on a purchase in fee ; for the purpose of 
baning the dower of the wife of the purchaser, the conveyance 
is made to a trustee (o\ A., and his heirs,, to such uses as B., 
the purchaser, shall appoint, and in default of, and until 
appointmeut, to the use of B. for life, with remainder to A.,, his 
executors and administrators (p) for the life of B.» remainder to B. 
in fee. An appointment^ under a power of this sort, is a 
limitation of a use (9). A power of constant occurrence,^ is a 
power for tenant for life^ or in tail, to grant leases. A power to 
lease is a power to limit a use ; the. lease under it is an appoint^ 



■ l lll»ilHi*»**«i^»4»ilt*<i » H i I i rt»»i^4* <i I l U 



(h) ibid. Butl. Co. Litt. 271. b. note (1). viii. 3. (/) lb. (m) lb. 

(n) See Bn^ C<h IMX. 971.^ (») vi. %^ (o) Bntl. Go. Litt. 271. b.;(|>Ti« 9Pi««U Coov. 271. 
(p) Prest. Watk. Conv. 40k (4) Suffifn^ Powers. 3. ed. 12. 180, 
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ment. It operates on the principles of uses (r), and is not a 
common law lease. Thus, if A. seised in fee, conveys to trustees, 
and their heirs, to the use of B, for life, remainder to the use of 
C. in tail, remainders over; with a power to B. to lease for 
years, and B. leases in pursuance of the power^ the instrument 
will not, strictly, be a lease, in the common law acceptation of. 
that word, but Bn appointment of a use; and the lessee will take 
an estate (s), without entry, and not merely an interesse ^ 
termini. 



A fartiier mode of creating a tenancy, is by devise, either at 
common law, or under the statute of wills, 32. Henry VIII. 
C. 1. 

By the common law, since the conquest, no estate, greater 
than for a term of years, could be disposed of by will, except 
only in Kent, and in some ancient boroughs, and a few particular 
manors, where Saxon immunities, by special indulgence, still 
subsisted (0- The statute 32 Henry VIII. C. 1. enacts by 
sections 1 and 2. — 

" That all and every person and persons having any manors, 
" lands, tenements, or hereditaments, holden in socage, or of the 
" nature of socage tenure, and not having any manors, lands, 
tenements, or hereditaments, holden of the king by knight- 
service, by socage tenure in chief, or of the nature of socage 
" tenure in chief, nor of any other person or persons by knight- 
" service, shall have full and free liberty, power, and authority, 
" to give, dispose, will, and devise, as well by his last will and 
" testament in writing, or otherwise, by any act or acts lawfully 
*^ executed in his life, all his said manors, lands, tenements, or 
" hereditaments, or any of them, at his free will and pleasure ; 
" any law, statute, or other thing heretofore had, made, or used 
" to the contrary notwithstanding. 






<r) Prest. Tracts. 84. (») Sngd. Powers. 3. ed. 190. 

(0 8 Bl. C. 374. Harg. Co. Litt. 111. b. (1) 
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V << And that all, and every person and persons having manors, 
'^* lands, tenements, or hereditaments^ holden of the king, his 
heirs or successors, in socage, or of the nature of socage tenure 
in chief, and having any other manors, lands, tenements, or here- 
/< ditamehts, holden of any other person or persons, in socage, or 
'' of the nature of socage tenure, and not having any manors, 
'* lands, tenements, or hereditaments holden of the king by knight- 
** service, nor of any other lord or person by like service, shall 
** have full and free liberty, power, and authority, to give, will, 
dispose, and devise, as well by his last will or testament *in 
writing, or otherwise by any . act or acts lawfully executed in 
*^ his life, all his said manors, lands, tenements, and heredita- 
'^ ments, or any of them, at his free will and pleasure, any law, 
*^ statute, custom, or other thing heretofore had, made, or used to 
" the contrary, notwithstanding/' 



« 



The statute 12 Charles II. C. 24, having abolished knight- 
service, aud made grand-serjeantie a socage tenure ; every tenant 
may, At the present day, devise all his lands (2£j. 

It appears formerly to have been the prevailing opinion, that 
tenants pur uuter vie were not within the statute of wills, and 
this act has been expressly extended to them, by the 29 Charles 
II. C. 3. It's 12th section enacts, "that, from henceforth any 
" estate pur outer vie shall be devisable by a will in writing, 
^' signed by the party so devising the same, or by some other 
" person in his presence, and by his express directions, attested 
" and subscribed in the presence of the devisor, by three or more 
" witnesses." Since this statute, therefore, estates pur auter vie 
may also pass by will, and terms of years already created, are, as 
we have seen, devisable by the common law. 

Devises of land are subject to the forms imposed on them, by 
the 5th section of the statute of Frauds ; but these regulations do 
not extend to devises of terms of years already created; for such 



CuJ See Harg. Co. LiU. HI b. (l). 
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tomsfaUbg miAoB ^e descriplKin ^perumal Mtftte, they may 
be disposed of by will acconiingly. But to creates tean iif years 
by device, all the fonns esseatial to a donse oirecd estate vaaat be 
obtttrved ; becmise Ihe iiiterest, in right of idtick, the testator 
creates the tenn^isrea/ estatei and cieatiii^ Ahe teqn ii a^iartial 
devise of it (t;). 
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Preciss ide^s of te<!lmical words of th^ law ace of muok 
importance ; and it seems to belong to the {^an of these pages, to 
investigate the meaning of the word tenant. 

Tenant is a feudal (ff) wc«rd. It signifi^ one, who holds land 
by feudal service. (6). 

Jt is proposed liO diew that a ternEior for ^mrh ^ a temmt; and 
that a remmnder^mein, alfto^h be be the tenant tp the prfe^fipny 
is notf in the o^igi^al and usual meaijiiig of the word, a tman^. 
Am if A., aeised in f^, leases to B. fw y^ars; or o^nveys to B. 
for years, remainder to C. for Kfe; th|«t B. is a tenant, and 
G* IS not. 

A |»:epa«it<«py atep to ^e inqwry, whether a lenwwder-mau 
is a tenant, ^[ipeaw to be, to dp jup tioe to ^ termor for years, by 
endeavouring to fiic Jris title to the rank of ^ tenwit, and to give 
him in theory, the ii^portwiee he b^arf in jHra<ct|ce. It is said 
that a lease for years is a contract (c) for the possession of land ; 
that the lessee holds ia the mm {i) of the freeholder ; that he 



(v) Harg. Go. litt. 111. b. (1). 

(gjl Spelm. Gloss, tenens. teneo. (*) IbW* 

(c) Piowd. 159. 2 Bl. C. 140. Bntl. Co. litt. 384. a. (1). % Prwt Conv. IfiT. 

(d) Gilb. Ten. 34. See Prealt Est. 2 ed. 206. 
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19 tbe h(tUij^{ie)6lihB fiteehnld^r. It ^^oiild setsm, 'thi^ifefol-e, by 
^eae e:itpressions, that bhly k freeholder is I& tenant; £hat^ 
t^tmof for y^ar s is hbt; thathb oh^ btit a freeholder, is acknow- 
ledged, by oar feudal System, to be a tenant. Bat i^ tius tmet 
The jpoint seetns td nierit exainitiation. 

It a))pea)rs from the early history 6^ terms for years, that when 
they were first- inttodnced, they were griinted not tto tenants, btit 
to bailifis (f); and it is t)robabllB, a giiettit to them, ^aitook tather 
of the nature of an agreement, thah strictly bf a grant, in the 
usual legal meaning of that word ; that bailiffs were appointed 
to their office, for a certain number of years agreed on, and 
the land rather entrusted to their Mantigisrkenty than granted tb 
be their dttm pndpettp for the {Stipulated petibd. Bdiliffii seem 
to have been persons hiwd tb fahnj or superintend dehtesne 
lands; sometimes, prbbaHy, fof only Oii^ year^ iiid, at other 
titties, fot a Ibnger period, a^ the intehtiotis of the patties 
required* They Ivere nbt made tentitiis, hbt, consequently, did 
feudal feerrice. They occupied by contract; they i^cei^ed'the 
Wages of theit labour ; and, like every bailiflP or steward of the 
ipresent day, retitmed tb theit' mal^ter, fh^ ptofitft of the Islnd's 
pifoduce. In case of death, theif pefdbhai representatives made 
ttp> and settled their accounts, with the prbprietor of the land (jg)i 
It is probable, the contract ceased with the death bf the bailiff, 
and that his office did not devolve on his representatives, who 
might, in many case^, be tery unfit for the employment. But 
it may be from the circumstance (if a conjecture may be 
hazarded), that the next of kin, or executors, of the bailiff, made 
up, and settled his accounts, after his death, with the lord, that 
when terms for yealrS begliA tb be giftoted, not to baiUffs but to 
tenants, by adherence tb usage, the term itself was suffered to 
follow in the same track, and the custom thus arose, for the term 
to pass to the personal representatives of the deceased, and not 
to his heirs. No pnucipie of iehancy^ it is presumed, would 



(«) Gilb. Ten. 34, 54. See 3. Prest. Conv. lOS. Watk. Des. 106. 

(/) 2 BL C. 142. P#esti Bftt. 3. Sd* MQ. (g) 2 Bl. C. 141. 
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have prevented an heir from taking a term, when it had ceased 
to be granted to bailiff s, and was given to tenants. An heir, 
tenant for a term, would have no farther accounts to settle with 
the landlord, than an heir, tenant for an intail. Land, and all 
its produce, under tenancy, belong to the tenant, and if the 
tenant performs the services, the lord has no farther claim on 
him. Perhaps, therefore, the origin of the custom, now settled 
into law, which passes a term for years, to personal represen* 
tatives, may be referred to the uss^ at the time, when those 
terms were given, not to tenants, but to bailifis. 

It cannot be doubted, that the time has been, when a termor 

for years was a bailiff; when a bailiff had a term; but it may be 

allowed to question whether a tenant for a term, was ever a bailiff. 

A tenant for years was certainly for a long time very much under 

the power of the freeholder; but, still, he must ever have been a 

tenant. . It appears a manifest abuse of language, to call a tenant, 

a bailiff. If the different duties of a tenant, and a bailiff, are for 

a moment considered, it will be seen how very distinct they are. 

A tenant farms his own land. A bailiff superintends the land of 

his master. A tenant does feudal service. A bailiff does no 

feudal service. The employment, and duties of a bailiff, and the 

man himself, are depicted; in a lively manner^ by Chaucer (A), in 

the following lines : — 

" The Bsve was a sleadre colerike man, 
His berd was shave as neighe as ever he can : 
His here was by his eres round yshorne ; 
His top was docked like a preest beforne : 
Ful longe were his legges and fill lene, 
Ylike a staff; ther was no calfe ysene : 
Wei coude he kepe a gamer and a binne ; 
Ther was non auditour coude on him winne : 
Wei wiste he by the drought and by the rain 
The yelding of his seed and of his grain. 
His lordes shepe, his nete, and his deirie. 
His swine, his horse, his store, and his pultrie. 
Were holly in this Reves governing. 
And by his covenant yave he rekening. 



(h) Cant, tales, prologae. v. WO— 4M. 
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Sin that his lord was twenty yete of age ; 
Ther ooude no man bring him in arerage. 
Ther n' as baillif, ne herde, ne other hine, , 

That he ne knew his sleight and his covine ; 
They were adradde of him as of the deth. 
His wonning was fall iayre upon an heth ; 
With green trees yshadewed was his place ; 
He CQude better than his lord pqnrchase : 
Fill riche he was ystored privily : 
Jlis lord wel coude he pleseu subtilly 
' To yeve and lene him of his owen good, 
And have a thank and yet a cote and hood. 
In youthe he lemed hadde a good mistere ; 
He was a wel good wright, a carpentere. 
This Reve sate upon a right good stot 
That was all pomelee grey, and highte Scot 
A long surcote of perse upon he hade, 
And by his side he bare a rusty blade. 
Of Noofolk was this Reve of which I tell. 
Beside a toun men clepen Baldeswell. 
Tucked he was^ as is a frere aboute. 
And ever he rode the hinderest of the route." 

A termor for years, not bein^ a bailiff, has, from time immemorial, 
held his land, by the service of the oath of fealty, — the strongest 
mark, perhaps, of feudal tenancy. By the express authority of 
Littleton (i), and Sir Edward Coke (k), a termor for years is now 
a feudal tenant Both agree, that the law requires a lessee for 
years, to take the oath of fealty (Q, and that there is a tenancy be* 
tween the lessor and lessee. In what respect, then, does a tenant 
for years, hold more by contract, than a tenant for life, or a tenant 
in tail ? The land is granted, as miich in feudal form, to one, as 
to the other. Each is bound to do fealty. Is not every feudal 
grant a contract? The lord contracts for the services, and the 
tenant for the land. Tenant for years does no more. In sub- 
stance, then, a lessee for years (m), is as much a tenant, as a 
lessee for life is. Ought he not, therefore, to have the name too. 
To call a tenant a bailiff, when he is not a bailiff, but a tenant ; and 



(i)S. 133. 

(0 Liu. S. 132. Co. liitt. 67. b. 



(k) Co. Litt. 87 b. 03. b. 

(m) See Plowd. 191. 13. Co. 58. 



58 IVQVimY^ WHO n A TEITAKT. 

to say that he occujpisd by conAFaiCt, when, ih t^th, he holds by 
feudal service, and ad mtltih ^ as ft fVe^boldetr, cafthot, it is con- 
sideredy but tend to mislead the student, and cediunly destroys 
the symmetry of our feudal system. 

It may be peneitlediy in tkk place^ fih<»tly to examine the 
history of terms for yeaffi. It is im{K)i«ibie HOW to trace them 
back to the time when they first came into tise; but, it 
is not improbable, that they were known at a very early 
period; perhaps, as far back as the time of William the Con- 
queror. It appears^ that tem^S for y^aite were first granted 
to bailiffs, then to tenants i tod always of demesne lands. 
Conformably to the constitution of a feudal system, the lords 
of honors or manors in England, were always accustomed to 
dispose of a great part of their estates, to tenants of themselves, 
to be held by feudal sendee. To some they grafted in fee, to 
others in tail, to others for life. The part of an honor, or manor, 
not so disposed, of, constituted demesne lands. Originally, de- 
mesne lands Were not tenanted. The owners were accustomed to 
keep th^n in thek own hands, ^nd, for some time, to farm tkem, 
with the asnstance of a steward, or bailiff, who, it appears, was 
sometimes appointed to. his office, for a fibced number of years. 
But the practice of fanning the whole of the demesne lands, by 
means <^ a bailiff, was afterwards^ and probably very soon, and 
^nerally laid aiside, and tensmts were introduced in their place. 
And^ thus, demesne laadsy which^ hitherto had been left to the 
care of baili£&, became tenanted. The demesne lands of an 
honor or manor, were, it may be supposed, usually very extent 
Uive: and it was probably soon discovered' to be a much more 
convenient^ a$ well a& profital^e, plan, for the owner to let a con- 
siderable part of hift demesne to tenants, at stipulated rents^ 
These teaioita^ and the bailiffs they superseded, were, it is not 
unlikely, persons of the same class in society ; and, as the bailiffs 
had bee& accustomed to enjoy their ofiice for a stated number of 
years, it was a natural consequence of putting tenants into the 
same lands, to let them to the tenants, likewise, for years. By 
this change, a new description of tenants was introduced into the 
English system offends — ^viz., demesne tenants. And from this 
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tuney an honor 4Mr mam^ todntaaied t^^ dftMet of to&MiU ; the 
tsDBHtB ia fee, in tail, or ^ life, (tirfao «ftenrardA b^aiae dktm- 
gnished by the vsuenbi^ freehold tenHftU), tsad d^iMeitie teniiatB* 
TermB of years, granted to tenants, wore at ^st, it is probalbk) 
oonfined to tenat for a few yeara only, and granted exdiMtv^ f or 
the purposes of agricnltare. We learn, howefirer, that very letig 
tenns wete quickly hitrodaoed, and^ in aM pvobahility, for oAtet 
porpoMs than for farming leases. We find leases for dOO (>»), and 
liXK) <o) years in die time of Edward III. in Madoic's JFWw»t^^Aiv» 
AngUo&m»ny is a leade (fi) (apparently by a tenant for life) to 
several lessees to hold to them, dieir heirs and assigns, ^m 
Easter ^\ Richard IL for 80 years, at ^e yearly tent of 40^ 
Another, {q)^ from l^r Richard de Nevyle, kirt^ to Thomas %t/t^- 
da]e,tohold to the lessee, lor the termof 19 years, from the 1st Of 
Decemb^, 9 Henry V., rendering to the lessor^ his exeontors and 
assigns, yearly, a rose (1). A tiiird (r), to a prior and convent, 
to hold to them and their saccessors, from Christmas 1429, to 
80 years, rendermg to the lessor and his assigns yearly a red 
rose. And a fburth (9), from Elizabeth (Queen Consort of Ed- 
ward IV.), to hold to the lessee, his executors, and assigni^, from 
Easter 7 Edward IV. for 50 years, attheyearlyrentof 73$. and4<f. 

By certain rules of the common law, regulating real actions^ a 
tenant for years was, for some centuries, very much under the 
powerand caprioeofthefreeholdwoftheland. The law baB always 

(n) Bro. Abr. Hortd. 4^ (o). Ibid. .SpoU«tioQ 6. (p) p.l40. (9) p. 144. 

(r) p. 140 (») p, 148. 



(1) The consideration for this lease is curioua**-" Pour qeux graunt. 

demys, & lesse, le dit Thomas est retenuz ovoc le dit Monsr. Richard, 
*' ^our e^tre de counsell du dit Mohbt. Richard, et de ma Dame sa mere Dame 
" Johatine la conntesse dd Westmerland, dcfvaunt toixtx autres mnpkoam, Fofpris 
*' aofitre tms-9ov6rai§^e seSgnour la Roy» le oomt* da W$stwmimd, & Ji 
^ counts de Nvrthun^ffriofnd, pur surteir ^ atteadve a les buaoignea de ma 
*' Dame & Mcnsr* Rkhard susditz, et destre attame du dtt Monsr. Richard 

pour poursuier & resceiver paiementz & assignmentz des gages, feez, & 

i^^aidez^ au dit Monsr. Bixhard faitz & affairs en lescheqer nostre tres- 
" soveraigne seigneur le Roy, & de ses heirs, & en le resceit de icell, durant 
" le dit termci'* 



ft 
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been, that a real actioD, or one in which the right to seism is the 
point disputed, can be brought only against a. freeholder , and not 
against a tenant for years (t). It appears to be a reasonable law, 
that an action for seism should be brought against the owner of 
9^ freehold e»tAtB, and not against a termor for years. If the suit 
is for the freehold, that a freeholder should defend it. But inde- 
pendently of what reason might suggest, this law seems to be a 
natural branch of our feudal system, under which, tenants for 
years are not admitted to be peers or suitors in the court baron 
of an honor or manor, but only tenants for freehold estates (u). 
There cannot be any doubt, that this rule of law^ requiring the 
tenant to thepreectpe, to be a freeholder, was established long be- 
fore remainders were introduced, and, consequently, long before 
a particular estate for years, became granted to support the 
immediate freehold, or the freehold, by way of remainder. A 
termor for years, not haying a particular estate in support of 
remainders, is supposed to be, and is in general, unacquainted 
with the freehold title. But a termor for years, having such a 
particidar estate, takes under the same conveyance as the free- 
holder ; so that now, without attending to the convenience result- 
ing from adherence to principle and usage, a tenant for a 
term of years, constituting a particular estate, could, in reality, at 
the present day, it is apprehended, as well defend a real action, 
as the owner of the immediate freehold. The principle which 
incapacitates a tenant for years, from defending a real action^ 
seems to be, that a tenant for years is not, according to our feudal 
system, a peer of the freeholders' court. He is not a peer of 
freeholders, in a court baron of an honor or manor, nor in the 
court of Common Pleas, which, it is conceived (v), is now the 
general court of all freehold tenants in capite. 

The circumstance that a termor for years cannot be a tenant 
to the prcecipe, for a long time rendered a term of years a very 
precarious interest ; for by a collusive recovery of the land, the 
freeholder might entirely destroy the term. The termor would 



CtJ Booth 3. (u) See Prest. Est. S edn. 805, 80& (v) See 4 Inst. Ch. 10. 3 BL G. 40. 
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not be allowed to set aside the recovery, it being a rule that none ' 
could falsify the recovery of a freehold, but one who had a free- 
hold (w). To remedy this, the statute of Glocester, 6 Edward I. ' 
C. 1 1 , was passed. It is in these words — 

** It is provided also, that if any man lease his tenement, in the ' 
** city of London, for term of years, and he to whom the freehold ^ 
*' belongeth, causeth himself to be impleaded by collusion, and ' 
" maketh . default after default, or cometh into the court, and ' 
** giVeth it up, for to make the termor lose his term, and the' 
** demandant hath his suit, so that the termor may -recover by 
** writ of covenant: the mayor and bailiffs may enquire, by a' 
good inquest, in tlie presence of the termor and the demandant;' 
whether the demandant moved his plea upon good right that he 
*' had, or by collusion, or by fraud, to make the termor lose his 
^' term: and if it be found by the inquest, that the'demeuidant^ 
^' moved his plea upon good right that he had, the judgment 
^^ shall be given forthwith: 'and if it be found by inquest,' 
" that he impleaded him by fraud, to put the 'termor from his: 
*' term, then the execution of the judgment for the demaiid^ti 
"shall be suspended until the term be- expired. And in like: 
" manner it shall be of equity before the justices in such case, if 
" the termor do challenge it before the judgment." {^'En mesme 
la manere seitfet de equite en tel. cas devaunt justices si le termer 
le chalange avaunt lejugement**) 

The chie fobject of this statute, it will have been seen, was, to 
relieve tenants for years in the city of London. But the last 
clause of it was so construed, as to extend the benefit of the 
act, to tenants for years in any (x) part of the' kingdom. Sir 
Edward Coke (y) observes on this act. "The general, mischief 
" before this statute was, that the tenant for term of years was 
" subject to the pleasure of him, that had the freehold,' for if lie 
** had suffered a recovery in a real action, though' in truth itwere- 
" by collusion (such credit the common law gaye to. recoveries in 



(w) 6 Co. 57. Co. Litt. 40 a. («) % Reeves' Hist. Iffl. (y) t Inst. SSI. 
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'^ red actions), tiie mterest of the teimor was dverthrown, beeause 
<< he could not falsify the recoverj of the fre^oid, for, by the 
<< common law, none covki falsify a recovery of a freehold, but 
^^ he that had a freehold. This aei provideth a two-^fold remedy : 
" 1. for the city of London, by writ, in nature of a commission to 
'^ the. mayor and baili&^ grounded upon this statute, etc. 2, 
^'^ generally by receipt before judgment. Another nnschkf was, 
^^ that after such a neco^Bry had by eoH^siimj and the lessee' 
'^ ossted t^ceupov ht diould have his action of eovcnant (at 
^^ the least upon^lUa word dimisit etc),, against thelessorvand so 
**' the txauss lost his pflBsessian, and was driven to his* actidn, 
*^ iHiich wabs a cause of multiplication of soofis,. et bcmhgial&ttwis' 
^^ est Jito dirimeTsJ* ■ 

Thastatoter of Glocestsr is a* proof, that in tike beginning of 
the Miga of Edward I^ tenants for yeaars were of considendde 
(liusidcsratioai, and. theic intdxests of suffieientL 'mvpmtAact to 
entid^ them, to the: pmtecftion of the legislatiirer. But und^r iiiis 
act, tibei tennor for years couM not he lelieviefil unless he kimw 
that theiKCovcEy wasL being- suffered, and vmve leceivied tor defend* 
the right of his term (r). Tin; law continuedi 1h« same, till the- 
reigtt of Hffiiry VIIL Seerel seeHfionesK ealkd common vr"- 
covef ies^ had been km^ practissedv and were; fidly estaiblnlied in' 
die reign of Edward IV. (a); and by means' of thent, founded on' 
technical principles, drawn fromt bond^fide real actions, tenns of 
years might be, and often were, defeated by the freeholder, not- 
wilh«taniding the statute of Gbceaster (b); fos tiiat act protected 
d termor fbr years only in the progress of line suit, by allowing 
httft tO' be received to defend his^ right, and did not empower hinr 
to set aside or falsify a recovery when- once ended (cX The 31 
Asnry VKl.) C. l^ recites. «nd enacts as fb&ws*:- 



'^ Whem afor& this time divers persons loRre made leases of 
^' their manors^ kndSj tenements and other hereditaments, some- 
*f' tkne by their indisntureS) said sottetirae witbeut wdd&gs^ to' 



rt) Ct). hitt. 4S a. (or) « Bl. O. llik (fr) S«e 2 Bl. O, 142. (c) Ca. Litt. 4d «. 






^< Qlb^ fHQEsouft for tens of years, taking oC them groal fines for 
'^ tha incomes of the same leasea; aod after, the aamfi leasofs, 
^* their heira or asugnst have caused aiid swfieied lecovenea to he 
*^ had agaiBSt them^ in the. court of our s^nrerago bid the king, 
*^ and m otbsr kecla'^ eoivtSy upon fetgned and untrae. tides, by- 
'^ daft or Qovin, tx> put the some tecnera from their said lenna; 
'^ and after. such leqoTenes had, the same fecowren^hy reasou of 
'^ «ach recoveries, anct judgmieiita, have entered into the lamBi 
manors, land6> tenements, and other heieditamesitE^ so to ftm 
letten, and thereof have expulsed the said termers, contrary to 
'^ l^eir said leases, ooyeQants, and agreesienta; and, because, it 
'< was doubted to some persons, whetitot the said tenneis. might 
** falsify suckreoofories, oac not 

^' Be it, tjhereforey enacted, Thai all suck tennen^shflA aadmay 
'* falsify, fi>r bis term only, suoh reoovenea, aa wM herstofere 
^^ had, a& hereafter to be had, in such wise ^d form as a tenant 
^ o£a^«dield shall and may do by the course of tiia common 
*f law, T^her^ such tenant- of fraehotd waa neither priisy, nor pasty 
'^ to the same r^overy/' 

By means of this statute, terms of yeaxs have become a per-* 
manent and certain interest, valuable in proportion to the time for 
which they are coeated, and free from the contingency of being 
»bitrarily destroyed at the pleasure of the freeholder. At the 
pnesent day^ tsnns of years am frequently the best past of atitie, 
and by means of terms created in old marriage settlements, and 
mortgages, the greatest landed proprietors are, now^ as. often 
entitled to thepossessioo of their esti^tes, uqder teims.of yecos, as 
under freehold ihterests* 



The question is next to be examined, if a renmrnchrr^man is a 
tenant. This inquiry appears to be not altogedier unnecessary, 
ftom the circiuni^tancei that u remainder'^nan seised (rf* the ftee- 
hot4, ia-invanably, and^ iti is admitted, witkstrictpropiiety, called 
a tenumt, vk-^-^e Unawt to the prcscipe. It is consect tO' call 
the ownec of tlie. freehold a. tenant,, because he is. a tenant in the 
freeholders' court. But our feudal system comprises other 
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tenants, viz — ^tenants for years ; and, it is conceived, a remainder-' 
man tenant to the prcecipe, is not a tenant in the original and ' 
usual meaning of the word tenant. A remainder-man, seised of 
the freehold, appears to be a species of tenant A tenant to one 
intent, and perhaps to others, but to one intent in ■ particular, 
which is, to be the tenant to the prcecipe: But that a remainder- 
man, although he be the tenant to the prcecipe, is not a tenant, in' 
the original and usual meaning of the word,, seems apparent from 
the following definitions of a feud and remainder (d). 

• 

" Feudum est jus in proedio alieno, in perpetuum utendi, 
^^fruendi ; quod pro benejicio dominus dat ea lege, ut qui a>ccipit 
^^ sihijidem et militioe munus, aliudvk servitium exMbeat, 

'* Benejicium (sic aliter feudum vocant) est illud, quod, ex 
^* benevolentia, alicui ita datur, ut , proprietate quidem reiim-' 
mobilis benejiciatce, penes dantem remanente, usufructus illius 
rei ita ad accipientem transeat, ut ad eum hoeredesq ; sues' 
^^ masculos et fcendneoSy si de his nominatim dictum fuit, imper- ' 
^^ petuum maneat ob hoc ut ille et sui Hceredes fideliter domino' 
*^ servianty sive id servitium nominatim quale esse debeat expres- 
^^ sum sity sive indeterminanth promissum sit, 

^' Remanentia — d Gal. remanent. Id quod remanet. Reliquum, 
" residuum, aliter forensibus le remaynder, sed nee verbo expri- 
" mitur. Est autem proediorum in future posiessendorum jus ; 
^' quod post alterius in usdem staitum, vel terminum finitum, 
^^ domino vel donatori non revertit, et alicui tertio remanet per^ 
^'fntendum. In eo igitur differunt remanentia et reversio : hccc 
" post statutum terminum, ad donatorem, locatorem, vel haredes 
" suos(utiinfontem) remeat: ilia verb ad tertium quempiam(ceu 

extraneum) progreditur'* 



it 



<i 



These definitions tend, it is thought, plainly to shew, that- 
under a feudal grant, the beneficial enjoyment of the. land pre- 
cedes the services ; that the feudatory is first put into the posses- 



(d^ Spelm. GlOM. feodunij remanentia. 
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sion, or present beneficial enjo3rnient of the- land,- and that 
then the services follow. The last, indeed, appears conclusive, 
that a remainder-man is not a tenant nowy but only entitled to 
be a tenant at a. future day. The constitution of a feudal system 
is this. — A proprietor of land, in consideration of services to be 
done, grants land to tenant For the land, the tenant returns the 
services. The yearly produce of the land is meant to be the 
consideration for, and means of supplying, the concurrent yearly 
services. Feuds are founded on the mutual concurrent advan- 
tage of both lord and tenant. It seems contrary to the whole 
spirit of their constitution, to tenant land^ without receiving the 
present benefit of it's produce. 

If the preceding observations are correct, suppose A., seised in 
fee, conveys, by livery, to B. for years, remainder to C, for Ufe ; B., 
first, is tenant, and during B.'s tenancy, C. is not. C. has a 
present estate^ but, during B.'s term, it is independent of tenancy* 
C. ,is the defendant y and is called the tenant ^ to theproecipe (e), 
or terre-tenant (/), or tenant of the land(g), or tenant of the free- 
hold (A). But although C, and not B., must answer to the 
proecipe in a real action, B., and not C, is the present tenant of 
the land. 

So, if A., seised in fee, leases.to B.foryears^ and afterwards, 
and during that term, bargains and sells to C. for the term of 
500 years, by way of mortgage. >In this case, A. conveys a part 
of his reversion, viz. — ^the first part of it, expectant on B.'s lease ; 
and, himself, retains a reversion expectant on the term of 500 
years. The mortage makes C. the reversioner of B., and A. 
the reversioner of C (i). 

Again, if A., seised in fee, conveys to B. and his. heirs, to the 
use of C. for life, remaibder to the use of D. in tail, remainder to 
the use of £. in fee. Here, A. has assigned his tenancy ; but C. 



(c) Booth, 3. C/) fl Co. 58. b. (ff) Co. JJtt. S86. a. 

(ft) Ibid. ICT. a. WT, a. ' (I) 2 Prest. Conv. 14«. 
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and Dj. will ooit atJli^ sumo tm^ b« t^nisfiis in the plac^ of A.. 
Pxiriog A^'s bfe-Qst9it^> h& diop» wiUihe t^ntaot; wh€u that detei:* 
minec^ Dk becomejiso,, a»d On. th^ 4€d«i)n»nftU^Q of D/s estate,. 
£• will bft tenant (AX 

SE€TfON IX. 

It the preceding inquiry, who is a tenant, be correctly resolved, 
it woaM' seem to fbllow, that; generally speaking, a tenant, and 
no one but a tenant (with the exception of the crown), is entitled 
to present yearly profit from the land. It is evident, that con- 
veyances, whether made to operate by the common law, or under 
l&e statute of uses, are aft framed on this principle. Of what^ 
ever kind, or in whatever form, they may be, they all point to 
the end, to put the party, to whom the conveyance is made, into 
the tenancy y that by this meanSy he may be entitled to take the 
present yearly profit of the land conveyed; This point, it may be 
useful to illustrate, by giving, in outUne, tibie plans of a few of 
the most common conveyances. 

Lease for years. — ^A., seised in fee, leases to B. for years, at a 
yearly rent. A. and B. are both-tenantsi A., it* is to-be supposed, 
of the crown ; and'B; of A. B. takes ^ preduoe of the land^ 
and ftom the sale~of it> pays his rent to A., who holfts, m- capite, 
by &e servifee of &e oath of fealty^ 

A. leases to Bi. fixeyeaiB, iHho.uindeiletato.G. G; holds of B; ; 
B. of A. C. pays his rent to B. ; B. to Av 

Martgugetjaryeems^ Al.> seised: in. &Q> levies. t^x B. for years, 
at 2l lent^ and, afteiwarda^ andr <liiiuQig the teaae^. bargains and selk 
to C, for. 50€r years,, by way oCm^ortgage. This deed makes B. 
the tenant of C, and C. the tenant of A (/). If, then, it is the 



(k) 3 Inst. 905. (0 2 Fresjt, Cony. 145. 3 PresU Conv. >V>. Coote.Mortg. 391. 
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^tenlion of the (>sirtk», that B. k, iiotwifhsliandmg the mortgage, 
to eoDtintie to payhid *eflt to A., ^is is provided for, by^an agree* 
ment in ^e' mortgage d^ed ; in which ca^,, it e^otild seem, A. 
Will be enti^d to the reat trader the agreement y but not as im-» 
mt/d^!fi^A r&»emmet of B (1). 

Mortgage in fee. A., seised in fee, conveys to B. and hid 
heirs, by way of mortgage. This is ah assignment (m). It makes 
B., im the place of A., tenant to the crown («). Subject to the 
pyovi96 fbr i^eitfpfioii, thi» conveyanee etititlies B. imntediately to 
enter on the land, and take it's produce (o). Therefore, wheti it 
i^-mtimdidd) that tbe rxtox^gskg^ id not; to eAter, asR^takethte pro- 
duce, but the mortgagor is still- to continue mpostieaisibB, a pro* 
vise fo that efie€t is added in the deecf^ 



(m) Soe 8 BL C. 3S6 (n) Sut Qoia-fiitfptM'«dr 18 E^: L e.-l. 

(o) See Coote. M^rtg. 891. 
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I 

(1) Hent is incident to the ireversion (Co. Litt. 143. a). It is not, however,, 
necessary «o huv« the iJb}itiU reversion, to be entitled to rent. A reversion may 
be divided; in wMeh ease; the rent is ineident to tW^m patt of 1%^ rtter- 
sion. As if A., seised in fee, leases to B., for 21 years, at a rent. The rent is 
ineident to' A.'s reversioQ.- A. afterwards bargains and sells to €., for 500 
years. The effect of this deed is, to take out of A.'s reversion an estate for 500 
years, and to leave in A., a reversion in fee. The several estates now com< 
posing thie ftie-simple stand in this order ; 21 years' term, 500 years' term, 
fee-simple. The estates for 500 years, and infbe, are bodi rtftjUetiUms, and the 
reversion for years precedes the reversion in fee. C.'s reversion is immediately 
expectant on B/s lease ; A.'s reversion on the reversion of C. B. is the tenant 
of C. ; C, of A. In like manner, if A. assigns his entire reversion ; as to C. 
for years, remainder to D. ist Yi% remainder to E. in tail, remainder to F. in 
fee. After this conveyance, the fee-simple consists of B.'s estate for years, and 
a reversion in fee, divided into the several estates of C, D., £., and F. Of 
these estates C. has the first part. C.'s' estate is immediately expectant on B.'s 
lease. After C's estate is detenninedr then D.'s, E,'s, and F.'s in their order 
of succession. 

A distinction maybe noticed, in this place, between di reversionary lease for 
years, and a lease for years, of a part of a reversion^ A reversionary Xedise creates 
an intereste termini, an interest in a term, to commence on the determination of 
an existing estate ; as if A. leases to B., for 21 years, and afterwards, and 

f2 
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A.^ seised in fee, leases to B. for years, at a yearly rent; and 
afterwards, and during the lease, conveys his reversion to C. and 
his heirs, by way of mortgage. Under this conveyance, (which 
is an assignment of the fee in reversion), subject to the equity of 
redemption, C. and not A., unless there be a stipulation to the 
contrary in the mortgage deed, will, for the future, be entitled to 
B.'s rent.(p). 

Purchase deedin fee. A., seised in fee, conveys to trustees 
and their heirs,, to, the common uses in a purchase deed to bar 
dower, viz. — 

To such uses as B. (the purchaser) shall appoint; remainder, 

To the use of B. for life; remsdnder. 

To the use of trustees, tJ^eir executors and administrators, for 
the life of B. ; remainder. 

To the. use of B.. in fee. 

H^re, until appointment, B.,is tenant of the crown. B. leases 
to C. for years, at a rent; and then a.ppoints to D. in fee. D. 
immediately becomes tenant in the place of B., and, having B/s 
reversion, is entitled to C.*s rent. C. is now the tenajot of D. 

Marriage Settlement, A., seised in fee, leases to B. for years> 
at a yearly rent. Afterwards, and during the lease, A. conveys 
on his marriage with E., to trustees and their heirs, to common 
ua^s in a marriage settlement, viz. 

(p)H)id. 



during B.'s term, leases to C. for years, to commence at the expiration of B.'s 
lease.' If A., seised in fee, grants toB. for years, and then conveys to C. for years, 
to hold from the present time, A. conveys a part of his reversion, and the effect 
of the deed, is to make B; the tenant of C, and C. the tenant of A. A lease of 
this kind is usually called a lease of the reversion. But the name is scarcely 
appropriate,, inasmuch as the wh4)le of the reversion is not conveyed. Perhaps, 
if it were called a reversion-lease, the name v^ould not unaptly designate it's 
nature. 
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To the use of A. and his heirs, until the marriage ; then to 

the use of A. for life ; remainder, 

To the use of trustees, for the life of A.; remainder, 

To the use of E., for life ; remainder, 

To the use of trustees, for the life of E. ; remainder, 

To the use of such child, or children, as the husband and 

wife shall appoint, remainders over ; 

Ultimate limitation, to the use of A. in fee. * 

By this settlement, A. disposes of a part of his reversion in 
fee, expectant on B/s lease, namely, the first part of it, consisting 
of the several remainders expectant on A.'s life-estate, and inter- 
vening between this estate, and the ultimate limitation to A. in fee, 
which is not properly a remainder , but a reversion (jq). The effect 
of the deed is, to convey out of A.'s reversion, several estates 
forming together a reversion, immediately expectant on B.'s lease, 
and to leave a reversion in fee in A. During A.'s life-estate, A. is 
entitled to B.'s rent. If A.'s estate determines in his life time, 
the trustees (to preserve) will immediately become tenants, 
during the life of A. ; they will, it is presumed, be the tenants 
of A. (r), the reversioner in fee. They take an estate for A.'s 
life, and for that period, they, and not A., will have the right 
to take B.'s rent. B. is no longer the'fenant of A. If it 
is intended, that, notwithstanding the determination of A.'s life- 
estate during his life time, he shall still continue to take B.'s 
rent, the use to his trustees is in this form — ^To the use of (trustees) 
and their heirs, during the life of A., in trust to preserve the 
contingent uses and estates from being defeated or destroyed, 
and for that purpose to make entries, or bring actions as occeision 
may require, but, nevertheless, to permit A. and his assigns, to 
receive and take the rents, issues, and profits of the land, to, and 
for his, and their own use and benefit. Under this trusty A. 
may continue to take B.'s rent, but his right to it seems to be 
only an equitable tide, and to be independent of tenancy. 

A., seised in fee, leases to B. for yeai's, and afterwards, and 

(q) Co. Liu. 3S. b. (r) 2 Preat. Conv. 145. 3 Prest. Gonv. SIO. 
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during the lease, conveys to trustees in fee^ to other ^QOipAion 

uses in a marriage settlement, viz. 
To the use of trustees (for the wife's pin-money) for 99 years; 

remainder, 

To the use of A. (the husband) for life ; remainder, 

To the use of trustees, to preserve, ji&c, ; rejnainder. 

To the use of E. (the wife) for life ; remainder, 

To4lie use of trustees^ to preserve ; remainder, 

To the use of trustees for 500 years, in trust, to raise portions 

for younger children ; remainder, 

To the use of the first, and other sons in tail mi^Ie ; remainders 

over ; 

Ultimate limitation to A* in fee* 

By this deed, the trustees for the wife*s pin-money, are made 
the tenants of A., during th^r t^rm of 99 years. As the law^ 
(as distinguished from equity) takes no notice of trtists of 
this description (s), these tenants appear to be, at law, en- 
titled to the profit of the land, during the whole period of their 
term. After it's determinalion, then A., for his life^estate* 
If that estate determines in his life*time, then the trustees (to 
preserve) for the life of A. Then, in the same way, the wife, or 
trustees (to preserve) for her life. Afterwards the trustees for the 
500 years' term, and then the cestvis que u$e in tail, in their 
order of succession. 

These examples, it is apprehended, shew, that as a gener^ 
position, a tenant, and no one but a tenant, is entitled to present 
profit of the land* It has been noticed, that this right may be 
qualified by a particular proviso or agreement; and it is 
necessary to observe farther, that independently of any special 
agreement between the parties, the rights of a tenant are very 
often controlled^ and diminished, by tb^ courts of equity ; and 
by them, the present profit of the land given to the equitahlcp 
instead of the legal tenant. Generally speaking, a tenant is. 



(f ) See S Bl. G. 43iL 
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both at law and inequity, entitled to, and takes the present profit 
of land : but, very often, equity considers the legal tenant merely 
as a trustee for the equitable ; and, therefore, compels him to 
relinquish his legal right in fttvor of his cestui que trust, and to 
admit him, though- not a legal tenant, to the land's present 
f»»fit {t). To give one or two eacsmpl^. 

A.y seised in fee, bargaivMaid 9Ma to B. to 600 y«ar8,by way 
of mortgt^e. The mortgage is ^tsrMBnbfiaid off, but the terlki 
is not sttTFendeied. in this esse, B. coBtibiies to hw9e aie^itf 
estate, and to be a iegmlteavnt^, he ss the tenant of A. ; but k 
equity, he will tenant the land, in trust for the inheritance ; and, 
under ^is tnet, eq\^ Will ceittpel £. to^ivt tip aU the )^fits 
ofthekaidtoA. 

A., sdsed in fee, by his marriage aetdemetit, ccwveys in fee^ 

To the use of trustees (for the wife's pin-money) hr 99 yeais; 
remainder. 

To the use of A. Iot lifei, &c. &c. 

A declaration is added,, that the 99 yean' tferm, is iimiled t<i 
the trustees, in trust to raise out of die rents a eertein yeaiiy soin 
for the wife, by way of pin-money ; and on farther tnnrt^ t^ 
permit the residue of the rents to be received by the hutbeiid^ 
By this deed the trustees are legal tenants for the 99 years' term ; 
but the w£e is an eqvitahk tenant, and so also is the husband ; 
and the husband is, in equity, entitled tQ receive tht surplus of 
the rents, lentaining after his wife's annuity is paid. Sometinies, 
the deed makes the term to cease on^the wife's death. But, 
if there is no proviso for cesser, then, notwithstanding her death, 
the term will subsist, and the trustees will still continue tenants, 
so long as the term is in bang (u). For Ibis period, they will be ' 
legal tenants. They will have a legal estate. But, in equity, 
di^ey will hoki the land in trust for the inheritance, atid m41I be 
obliged to ^vt ttp the benefit of the hittd ti» dielr cmtuis 4j^ 
trusts 

(0 % Foobl.lt. Eq« 5 «d. 104. (i). (^ fUd. 



i2 TENANT ENTITLED TO FOSS£89IOK< 



\ 



SECTION X. 

Speaking generally, a tenant is entitled to present possession 
of land. If A. i^ seised in fee, it may be supposed he is a tenant 
in capite and entitled U> present possession of the land. So, if 
A., seised in fee, conveys to the . use of B. for life ; remainder, 
to the use of I C.' in fee; primdfacieyB, is tenant in capite, and 
it is to be supposed, has the right to present possession. 

But it is not every tenant, that is entitled to present possession. 
If A., seised in fee, leases to B. for years, who .underlets^ to'C; 
A. B. and C. are each a tenant; A. of the crown, B. of A., and 
C. of B.: but neither A. nor B. is entitled to presisiit possession, 
but C. only ; neither A., nor B., has a right of entry. B. 
not during C.*s estate,- nor A. during B.'s estate. If C. is 
dispossessed, neither A., -Aor B., it is presumed, can bring an 
ejectment, but C. only ; at least, this appears to be a legitimate 
deduction from the principle, that a rigiit of entry is essential 
to maintain 911 ejectment, which right of entry, during C.'s lease, 
seems to be in C, and not in either B. or A. 

If A., seised in fee, bargains and sells to B. for 500 years by 
way of morl^^. This conveyance makes B. : tenant ' of A. ; 
but B., and not A.,; is now entitled to present jpossession. So if 
.A.,, seised in fee, leases to B. for years ; and afterwards, and 
during the le^e conveys to tlie. use of C. for life, remainder to' the 
use of D. in fee ; this conveyance makes C. a tenant, but he is 
not the tenant entitled to present possession ; this^ tenant is B. 

In what consists the value of a term, that attends the inherit- 
ance ? Is it not in the circumstance, that the termor is a tenant, 
and the tenant entitled to present possession of the land? Hence, 
it would seem, arises the anxiety, on a mortgage or purchase, 
to procure an assignment of such a term, to a trustee, in trust for 
the mortgagee or purchaser. 
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A fee-simple may be separated into several estates. As, for 
years, for life, in tail. Suppose, in 1700 A., seised in fee. In 
1701, A. bargains aiad sells. to B. for 500 years. by way of 
mortgage. In 1702, to C. for 999 years, by way of mort- 
g£^. In 1710, A. sells the estate to D.; both mortgages are 
paid off, and A. conveys to D. in fee. The .500 years' term is 
assigned to E., and the 999 years' term to F. ; each in trust for 
D., and his heirs, and to attend the inheritance. 

' The fee-simple, in this case, consists in 1701, of 500 years' term, 
reversion in feie. In 1702, of 500 years' term, 999 years' term, 
reversion in fee. In 1701, B. is tenant of A.; A, in xafite. 
In 1702, B. of C; C. of A. ; A. in capite. Present possession 
belongs, in. 1701, first to 6., then to A. ; in 1702, first to B., then 
to C, then to A. ^ 

After D.'s purchase in 1710, present possession, belongs, first 

to E. for 500 years' t^rm ; on it's determination, to F., for 999 

' years' term ; and on the determination of this estate, to D. in fee. 

The fee-simple descends from D. to G., in whom it vests in 
1750; G., in this year, bargains and sells to H. for 1000 years, 
by way of mortgage; from G., the reversion in fee, descends to 
K., in whom it vests in 1790 ; in 1800, K. sells the estate to L. ; 
the mortgage for 1000 years is paid off; the 500 years' term, and 
1000 years' term are assigned to M. ; the 999 years' term 
to N. ; in trust for L., and his heirs, and to attend the inherit- 
ance. 

After this purchase, M. is tenant of N., for 500 years' term ; 
N. of M. for 999 years' term, and M. of L., for 1000 years' 
term. 

Present possession belongs, first to M. for 500 years' term; 
on it's determination to N., for 999 years' term ; on it's determi- 
nation to M., for 1000 years' term; and on the determination of 
this estate, to L. in fee. 
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Tiaee gnniit wlvontagei diteti Kiidtfimniitfiiidiig "fememotk. of 
the 500 yeexs' t»rm ; tliat is, any eiete^f term, Dt an onJ^ ^uscient 
term, which altends die mheritaince in a title. 

1. Such a term invests the possessor of it> widi the right to 
brnigBn ejectment. 2. It may give 4Bt second mortgi^ee prece- 
dence before a fitst mortgagee. 3. It m«y protect a pmche^er 
against the dower of the wile of his vendeir. 

The j^Rse, of tliese positions, is illastrated by tlve oases of Doe 
T. Stapie, 2 T. R. 684 ; GoodtUle v. Jtme^ 7 T. R, 43 ; «lid 
Jhe V. Wharton, 8 T. R. 2. 

The secomdy by WiUoughbyv. WiUongkby, 1 T. R. 763; and 
Goodtitle v. Morgan, 1 T. R. 755. 

The M«ri, by Radnor v. Vand^>endtf, Shower Pari. C. 69 
(reported, also, under the name of HUl ▼. Adams, 2 Atk. 208), 
4md MaundrM v^ Maundreil, 7 Ves. jun. 567. 



SECTION XI. 

A tenant's right to create an under-tenancy, by the grant of 
a less estate than his own, is a native principle of our feudal 
system. It is a part of the common law, Aa long as tenure 
has been known in England, at all times, as well as at this day, 
every tenant, whether in capite, or of a mesne lord, has had the 
undoubted right to create a tenancy under himself, by granting 
a part of, or even all his land, for a less estate in it, than that of 
his own tenancy (a). 

(a) 3 Bl. C. 317. 
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By the eommm kfrn^ an tu&ckr'-tena&cy cannot be ciieatBd, to 
continue •be3paiid tibe ^estate of the tenant who ccMutoB it. Teauit 
lor ^ years mBij lease for -any period within l^at time, but no 
kn^ger. Tenant for tife^ for the joint Hves of hiaiflelf and 
another person, or for years determinable at bis own death; 
Tenant m tadl^ for the joint U^s of himself and an(rther person^ 
or for years determinsble at Us own death (1).' But, ander the 
atatute of nses^ a power may be given to a tenant, to create an 
Haider-tenancy, beyond the extent of his own estate; as, to a 
tenant for Ufis, to lease for ainrm of years certain and undeter" 
minable by his death (6). 

The statute 32 Hen. VIII. c. 28,- authorizes, under certain 
restrictions, a tenant in iml, to grant leases for 21 years, or three 
lives, so as to bind himself and his issue ; not, however, to bind 
the remainder*men, or the reversioner (c). 

It recites, ** Where great number of the king's subjects have 
*^ heretofore taken leases of lands, tenements, and other heredita- 
^' ments, for term of years; and divers of them for term of lives; 
*^ and have given and paid great fines and great sums for the 
'' same ; and also have been at great costs and chains, as well 
*^ in and about great reparations and buildings upon their said 
^' forms, as otherwise concerning diexr said feims; yet, notwith- 
^' standing, the said formers, after the deaths of their lessors 
^' have been, and be daily, with great cruelty, expulsed and put 
^* out of their said femis and takings, by the heirs of their said 
^^ lessors, or by such persons as have interest therein after the 
'' deaths of their said lessors, by reason of privy gifits of intail, 
*^ to the gree^ impoveri^ment, and in manner utter undoing of 
*' the said fermors." 

(b) Bati. Co. Litt 343. 1>. (1). (c) Co* Litt. 44. a. 



(1) Mr. Justice Buller has said, "There cannot be a tenant, to a tenant at 
•' mil. If a tenant at will lease, it detennines the wiU." (1 T. R. 382.) It 
is certain, a tenant at will cannot lease for yean, but the priDcipIe is not 
•ppartat, why he may not le«K at poUL 
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And enacts, " That all leases, hereafter to be made, of any 

^'■manors, lands, tenements, or other hereditaments; by 

** writing, indented, underseal; for term of years, or 

"for term of life ; by any person or persons being 

" of full age of twenty-one years ; having any estate of 

" inheritance in fee-tail ; shall be good and effectual, 

" in the law, against the lessors, and their heirs, and every of 
"< them, according to such estate as is comprised and specified in 
" every such indenture of lease, in like spanner and form as the 
^* san^ should have been, if the lessors thereof, and every of them, 
"at the time of the making of such leases, had been lawfully 
" seised of the same lands, tenements, and hereditaments, 
"comprised i;i such indenture, of a good, perfect, and pure 
" estate of fee-simple thereof,* to their own only uses. 



« 

<t. 
it 
« 



Provided always, that this act, or any thing contained, shall 
not extend to any leases to be made of any manors, lands, 
tenements, or hereditaments, being in the hands of any fermor, 
or fermors, by virtue of any old lease, unless .the same old lease 
be expired^ surrendered, or ended within one year' n^t after 

the ' making of the said new lease ; nor, shall ' extend 

to any grant, to be made of any reversion, of any manors, 

lands, tenements, or hereditaments; nor, to any lease of 

" any manors, lands, tenements, or hereditaments, which have 
" not most commonly been letten to ferm, or occupied by the 
" feiTnors thereof, by the space of twenty years next beforte 

" such lease thereof made; nor, to any lease, to be 

" made without impeachment of waste ; nor, to any lease, to 

" be made above the number of twenty-one years, or three lives, 

" at the most, from the day of making thereof; and, that 

" upon every such lease there be reserved, yearly, during the 
" same lease, due and payable to the lessors, and their heirs, to 
" whom the same lands should hdve come, after the deaths of the 
" lessors, if no such lease had been thereof made, and to whom 
" the reversion thereof shall appertain, according tp their estates 
" and interests, so much yearly ferm, or rent, or more, as hath 
" be^i most accustomably yieiden, or paid, for the manors, lands, 
" tenements or hereditaments, so to be letten, within twenty 



it 
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" years next bdbre such, lease thereof made; and, that 

« ev^ such person, and persons, to whom. the reversion of 
<^ such manors, lands, tenements, or hereditaments, so to be' 
'' letten shall appertain, as is aforesaid, after the deaths of such 
<^ lessors, or their heirs, shall and may have such like remedy and 
'^ advantage, to all intents and purposes, against the lessees 
thereof, their executors and assigns, as the same lessor, should 
or mi^t have had against the same lessees. So, that if the 
*' lessor were seised of any special estate-tail, of the same heredita- 
'^ ments, at the time of such lease, that the issue, or. heir, of that 
special estate, shall have the reversion, rents, and • services 
reserved upon such lease, after the death of the^ said lessor, 
" as the lessor himself might, or ought to have had, if he had 
"lived." 

It would seem, that, speaking generally, no one but a tenant 
is entitled to grant leases for present /po9seission(d), Stil), by 
means of a power operating by the st&tute of uses, a. person, not' 
a teQant, may acquira this right. Suppose A., seised in fee„ 
conveys to the use of trustees, for 99: years, on certain tru'sls ;* 
remainder, to the use of B. for life; remainders over. Here," 
during the term, B. is a remainder-man; he is. not. a tenant, 
but a power may be given to B. to lease ; and, subject to the 
tfBrm of 99 years, the lease will be valid, it is presumed, to pass a 
legal estate, notwithstanding that term. 

« 

If A., seised in fee, conveys to B., and his heirs, or for years, 
by way of mortgage, and the mortgage money is not repaid 
within the time limited, B.'s estate becomes absolute at law. 
He is a legal tenant in fee,, or for years, subject, in equity,, to 
A.'s right of redemption. Whether B. is let into possession, 
or it is agreed that A. shall continue in it, in neittfer case, can' 
A,, during B.'s estate, make a valid lease, so as to.bind.B. This 
is decided in Keech v. Hall{e)y where Lord. Jtfarw/JeW. delivered • 
the opinion of the court, pardy, in these words. "This is an 



(d) Sec 1 Co. 62. b.. (e) Done,' 21. 
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^^ ^ectnte&t-bimigbli for a wareboiise in,ii»rci^f hif ai. anrfegagee, 
** against a lessee, itnder » leaae in^ writing foe aeven. years;, mwdf 
after tbe date of the mortgage, by the moctga^or;. who had 
Gontioued m possession. The lease was at a lackHrent. The 
mortgagee had m» notice of die l^ee, nor the lessee jus^ notice' 
^^ of the mortgage; The defenxknt offened to attani tcv ther 
mort|gagBe before, ths ejectment was broi^tx. The pfaiatitf' is* 
wiBing to safier the defendant to redeem.. There^ was no^ nottcer 
to quit ; s^ that, though the wiitten lease shonld be bad,, if the 
^^ lessee is. to be consideied as tenant firom year to: year;^ the" 
^< plsuntifTmnst foil in this action; The. qaiestioniy. tflierefot^ for 
" die court to decide, is,, whether by the agreement mvien9t0od 
'^ between mortgagors* and mortgagees, which: is, that tte-latler 
" shall receive interest, and the former keep possessioav- the 
" mortgagee has given an implied authority to the mortgagor to 
'^kt from year to year, ataracki-rent; or, whether he may not 
^^' treat the defendant as a trespasser, disseisor, and wrong-doer. 
<^ No case has been- cited where this question has been agitated- 
'^ ixoich lisss^ decided. Where die lease* is not a beneficial lease*, 
'^ it is for die interest of die mortgs^ee to coatmue the tenant ;' 
^' and where it is,^ the tenant may put himself in the place of the 
'^ mortgagor, and either redeem himself, or get a friend to do it. 
^' The idea that the quesdon may be more proper for a court of 
c^piity^ goes upon a mistake. It emphatically belongs to a court 
of law, in opposition to a court of equity ; for a l^see at a rack* 
rent, is a purchaser for a valuable consideration, and, in every 
'^ case-, between pttrchasei% for a valuable* consideration, a court 
'^ of equity mustyb^die; ruyt^Jead' tfa^ law. On full consideration^ 
'^^ we are all clearly of ophiion^ that diere is no inforence of fraud 
or. consoit against the mortgagee, to prevent him from consi* 
dering the lessee as a wrong-doer. It i» righdy admitted, that 
'^ if the mortgagee had. encouraged the tenant to lay out moneys 
^^ he could not maintain diis action; but here, the question turns 
*' upon the agreement between die mortgagor and mortgagee. 
<< When the mortgagor is left in possession, the- true inference to 
'^ be drawn is, an agreement that he shall possess the premises at 
" will in the strictest sense ; and, therefore, no notice is ever 
" given him to quit; and he is not even entitled to reap the crop, 
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*^ aff olfaeir teaaats at wiU ajEe, beqaiAse all isJiable to the debt; 
'^ OR payp^eDt of whieh, tb^ moftgage^'s tills oease&. That 
'^ nstf^rtiga^r. bas no power, eKpiess of implifid^ to let leases^ m^ 
'^ 9ul^€ict to Qvery circuaistance of the mortgage^ I^ by implica- 
^^ tioR^ the oaortgagpr bad supb a poiver^ it must, go to a greait. 
'' e]:j^t:;r-ta tie^^^en wb^re a fiee* is^ tdt^R op a reRewaJ foi; lives;. 
^' Tbe temmt ataoidU e^^actly i^. the siUu^on of the moitgpfcgor. 
«< The posies»oa of tb^ mof^gps cMinot be considered. 9a\ 
'^ holding: ovitk % fal&e appeairaaee. It does^ not induce a belief^. 
** that tbei?^ is no inorl^e^e; fpr.it i& the natu]^ of the uanaac* 
'^ tioRy that the meitgaa^or. shall: cpnii^oe in possession. We< 
sae di\ q}ea«ly of opiniooi thaJ; the. plsUntiff 14 eRtitled tOr 



« 
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If A., seised in fee, mortgages to B., in fee^ or, for years,, and. 
B.'s estate becomes absohite> by the mortgage money not being, 
repaid on the day fixed, at. lawat k^is^i apprehended, B., the; 
moi^agcie^ can- make a vaUd lease, aaas^to p^ss^a legal estate,, 
subject tp A/^ 6<i^ity of redemj^tion.; hvAm,eqmifyp, anch.a lease, 
(u^lqss toayoid ap af^^e^nt losa,. and merely, oii> necessity) jis not 
bindiiig^ ork A., the>nMH^gagor; Thie' point ifrdBcided in Htm"- 
Qerfovd V. Cluy (f)* In thi* cas^s, Edwa^fd^ Uungerford, the> 
plaintiff, having: mortgaged a, h«use to- the defendant, Clay^ 
afterwards tendered him the principal sum and interest; which> 
the mortgagee refusing to take, the plaintiff exhibited his bill to 
have a re^onyeyaaQe on the pftymeis^ ofithesaid.money. The 
smhsjtanceaf the defendant's answer was, that he had. made aleaso 
of this house fov 5 yeap%, rpsenvingg so much yearly rent: andr 
that afte^i tb^ QjtpiriEitiQn of the said tei:in, he had covenanted 
that th^ lessee ^oyld hcdd it foi? 4 yewr-s^ longer, if he (the. 
l^see) \YaibLwiUiug sp tordo^ that the saidt 5 years-were ex^iredy 
and that tho^.l^see was willing to hold the hoijise 4 years^ longer ; 
and. that i£ the plainti^ would grant. s^eh lease,, then the defend-- 
aAt would rerCPQ^veyi, on payment of the prineipcd, sujq^ and 



(/) Mod. Caa. in Cb, 8 Geo,. 1. 1722. 
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interest. The cause was heard at the rolls, where the defendant 
had a decree in his favour, but on an appeal to the chancellor, it 
was insisted for the plaintiff, that as a mortgagee cannot present 
upon the avoidance of a church, so, by the course of equity, he 
cannot make a lease of a house, or lands in mortgage^ but where 
there is an absolute necessity so to do, which did not appear in 
this case. Admitting the mortgagee should make a lease for 4 years 
longer, reserving rent, and such lease should be adjudged good 
between him and the lessee, it would be difficult for lAke mort- 
gagor to recover any rent, though the principal and interest should 
be paid, because he does not claim under the estate of the 
mortgagee, and therefore cannot have any benefit of the lease 
made by him ; for he is neither party to the deed, nor privy to the 
estate. It was admitted for the defendant, that a mortgagee cannot 
present upon an avoidance of a church ; the reason is, because it 
does not lessen his debt; but it is otherwise where he makes a 
lease of a house, or lands in mortgage, rendering rent; for, 
certainly, the payment of rent will lessen the debt; so there is no 
parity of reason between these cases. But the lord chancellor 
was of opinion, '' that the mortgagee, before foreclosure of the 
^' equity of redemption, cannot make a lease for years of a house 
^* in mortgage, to bind the mortgagor, unless to avoid an apparent 
^' loss, and merely on necessity; so the decree at the rolls was 
" reversed." 

Keech v. Hall decides^ that a mortgagor cannot lease so as to 
bind the mortgagee; and Clay v. Hungerfordythsi -although the 
mortgagee cao at 7at& make a valid lease, yet it will not in equity 
bind the mortgagor. When, therefore, lands are in mortgage, 
and a lease is to be granted, the mortgagee and mortgagor, should 
join in. the lease. As the lease is to pass a legal estate, and the 
mortgagee has the legal estate, he alone,' and not the mortgagor, 
is the party to demise in the lease, and the mortgagor should be a 
party to confirm it. The demise will convey a legal estate from 
the mortgagee, and the confirmation of this estate will bind, it is 
presumed, the mortgagor in equity^ In this way, a lease, valid 
both at law and in equity, may be made, notwithstanding the 
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mortgage. . During .the estate of the mortgagee, the lessee will be 
his tenant;, and by the determination of that estate, he will 
become the t^iant of the mortgagor. / v ; 

If, as it sometimes happens, a mortgage deed contains a 
proviso, which gives to the mortgagor power to lease, >wUhout the 
concurrence of the mortgagee, • as the mort^s^or has. not; a 
present legal estate,' it is certain he cannot convey one. - It 
should seem, therefore, that a mortg^gor'^ lease und^r a proviso 
of this kind, will pass an equitable estate only ; but such lease 
will be valid, it is presumed, against the mortgagee ; and it is not 
necessary, nor perhaps formal, that the mortgagee should be a 
party to it. . , 



SECTION XII. 

Before the statute quia emptores, (18 Edw. I. stat. 1) it 
appears a tenant in fee had three ways of disposing of his land, 
namely, by under-grant, by subinfeudatioriy by assignment (a). 
To uridergranty is to convey a less estate than that of the grantor. 
To subinfeudy was to convey an estate equal to that of the 
grantor, to hold of the grantor himself (5). To assign, is to 
convey the whole estsite of the grantor, to hold of the lord 
above (c). If A., seised in fee, grants to B. in tail, for life, or for 
years, this is an under-graht. If A., seised in fee, had, before the 
statute quia emptores, granted to B. in fee, to hold of A. himself, 
this was a subinfeudation. If A., seised in fee, conveys to B. in 
fee ; this is an assignment. 



(a) See Wright, Ten. 156, note (a). (b) Ibid. 

(c) Ibid, and see 2 BI. C. 326. 

6 
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To trace the history of assignment of a tenancy in fee, it is 
necessary to examine the old law of sitbinfeudation, which has 
been abolished by the statute qtua emptores. It may be taken 
up, as early as the reign of Henry the Second, when we find a 
concise and ckar account of it in Glanville. It appears, tliere 
was then a distinction between the subinfendation of land 
inherited J and land purchased; which distinction was made in 
fevour of the tenant's heirs j not, however, his heirs general^ but 
the heirs of his body^ The reader mu^ bear in mind that 
Glanville speaks of mesne tenants only, and not of tenants ira 
capite. It appears that tenants in fee, in capUey had not then the 
power to subinfeud, without first obtaining a license from the 
crown for the purpose {d). The substance of the law as stated 
by Glanville, is this. 

** Potest quilibet liber homo terram habens^ quandam partem 
^' terrcB stUB, cumjilia sua, vel cum aliqua alia qualibet mvdiere, 
'' dare in maritagium, sive habuerit heredem, sive non, velit 
^^ heres vel non, imo et eo contradicente et reclamante. Quilibet, 
etiam, cuicunque voluerit potest dare quandam partem sui 
liberi tenementi^ in remunerationemservitii sui, vel hco religiose 
*^ in elimosinam ; ita quod, si donationem illam seisina fuerit 
^* sequuta, perpetuo renumebit illi cui donata fuerit terra ilia, 
et heredihus suis, si jure hereditaria fuerit eis concessa. Si, 
verOf donationem talem nulla sequuta fuerit seisina, nihil post 
*^ mortem donatoris^ ex tali donatione contra vobmtatem heredis 
effkaciter peti potest ; quia id intelligitur, secundum consue- 
tam regni interpretationem, potius esse nuda promissio, quam 
aliqua vera promissio vel donatio. Licet, autem, ita generali- 
" ter cuilibet de terra sua rationabilem partem, pro mavoluntate, 
*^ cuicumque voluerit, liiere in vita sua donare. In extremis, 
'' tamen, agenti, non est hoc cuiquam hactenus permissum ; quia 
possit tunc immodica Jieri hereditatis distributio, sifuisset hoc 
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(d) 2. Inst. 65. Wright, Tea. 1&0, IM, and note <h). 
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^ permissum t^/t, fmifervore passionis instantisy et memoriam et 
rationem amittity quod non ' nunquam evemrt 9ol6t\ unde 
presumeretur, quod, si quis in infirmitate positus ad mortem^ 
^* distntmere cepisset terram stLarrty quod in sanitate sua mimmefa- 
" cere voluissety quod potitis proveniret illud ex furore animi, quam 
" ex mentis deliheratione posset, Tamen hujusmodi donatio in 
** ultima vohintate alicui facta ita tenere, si cum consensu heredis 
feret, et ex suo consensu confirmaretur. Cum quis, autem, de 
terra sua in maritagium vel alio modo donat ; aut habet heredi- 
" tatem tantum, aut questum tantum, aut hereditafem et questum, 
" Si hereditatem tantum,- poterit, quidem, ex eadem hereditate 
*^ quandam partem donare, ut dictum est cuiltbet extraneo cui- 
" cunque voluerit. Si, autem, plures habuerit filios mulieratos, 
" nan poterit, de facili, prceter consensum heredis sui, flio suo 
post-nato de hereditate sua quantamlihet partem donare» Quia 
si hoc esset permissum, accideret inde frequens prius-rudorum 
Jiliorum exheredatio, propter majorem patrum affectionem, 
** quam S(Bpe erga post^natos filios suos habere solent. Sed nun- 
" qtdd filio suo bastardo potest quis, filium et heredem habens, de 
" hereditate sua donare ? Quod si verum est,' tunc melioris condi" 
^^ cionis est in hoc bastardus flius quam mulieratus post-natus ; 
^' quod tamem verum est. Si vero questum tantum habuerit is, 
" qui partem terrcB sutB donare voluerit; ttmc, quidem, hoc ei 
'^ licet, sed non totum questum, quia non potest filium suum 
" heredem exheredare ; veruntamen, si nullum heredem, filium vel 
^^filiam ex corporesuo procreaverit, poterit, quidem, ex questu 
suo cuicumque voluerit quandam partem donare sive totum 
questum hereditabiliter, fta quod, si inde seisitus Juerit is, 
" cui donatio ilia foAtafuerit, in vita donatoris, non poterit ali- 
" quis heres retnotior donationem illam irritare. Potest, itaque, 
quilibet sic totum questum d&nare in vita sua, sed nullum here- 
dem inde fojcere potest, neque collegium, neque aliquem homi- 
nem, quia solus detts heredem facere potest, non homo. Sin autem 
'^ et hereditatem et questum habuerit, tunc indistincte verum 
^^ est, quod poterit de questu suo quantamlibet partem sive totum, 
'* cuicumque voluerit donare; ad remanentiam, de hereditate, 

g2 



u 



u 
it 

(t 



84 ASSIGNMENT OF A TENANCY IN FEE. 

** verOy sua nikilominus dare potest, secundum guodpredictum est ^ 
" dum scilicet rationabiliter hoc fecerit (e)." 

It appears, a person, who had land which he had inherited, 
might give a certain part (quandam partem) of it with his daugh- 
ter, or with any other woman, in marriage-hood; or to any per- 
son he thought fit, in remuneration of his feudal services (servitii 
sui), or to a religious establishment in free-alms. He might make 
these dispositions of his inherited land, whether he had an heir, 
or not, or whether the heir consented to them or not. It will 
be remarke(d,.that these gifts, excepting the one to the daughter, 
are. to strangers; and it appears, that if a person had many 
sons bom in wedlock, he could not, without the consent of 
his heir, give any part of his inherited lands to a younger 
son; because, if this were permitted, it would frequently happen, 
that the eldest son would be disinherited, from the greater 
affection which parents often bear towards their younger chil- 
dren. By a little inconsistency and caprice, however, the law 
permitted a man, having a son and heir, to give a part of his 
inheritance to his illegitimate son, without the heir's consent. 
It followed, that the condition of a bastard, was, in this respect, 
preferable to, that of a younger son bom in wedlock. If a man 
had only hj[kA pur chased y and none inherited, and had a son or 
daughter his heir, then he might make any gift of it, provided 
it did not extend to the whole of his land ; because, not having 
land inherited, he could not disinherit altogether such a son or 
daughter, of his purchased lands. If he had no son or daughter 
his heir, then, indeed, he had the power to give a part, or even 
all his purchased lands to whomever he pleased. If a man 
possessed both inherited and purchased lands, then it was 
clear, he m\ght give to any one a part, or even the whole of the 
latter; and, in this ca^e, he might, besides, dispose of his inhe- 
rited land, to the extent before mentioned. Chaucer has i;itro- 



(e) Lib. 7. C. 1. 
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duced into one of his Canterbniry tales (/), a father on his death- 
bed, distiibuting his lands amongst his sons. It may be permitted 
to insert his verses here, to exemplify the law laid down in 

Glanville : — 

" The gode knight ycarid moch, 

Sore sike there as he lay. 
How that his childerin shulde 
Lyvin after his day. 

He hadde ben wide where, but 
Noon husbonde be was ; 
Alle the londe which that he had, 
It was verray purchas ; 

And fayne he wolde that it were 
Dressid among them all, 
That everich of them had his part, 
As it mighte be&l. 

Tho sent he into the centre 
Aftir wise knightis. 
To helpin dele his londis, and 
Dressin them to rightis. 

He sent them word by letteris 
That they should hye biyve. 
If that they wol spekin with him 
While that he was on live. 

Sone as those knightis herdin how 
Thus sike that he lay, 
I'ho hadde they no mannir rest 
Nothir by night nor day, 

Tyll that they comin unto him, 
There as he layd him still. 
Upon his deth'is bedde for to 
Abidin Godd'is will. 

Thus then saidin the gode knight, 
• Sike there as he lay, 

Lordis, I wame you forsothe, 
Withoutin any nay, 

I may no lengir livin here 
In this sorrowful stound. 
For thorough Godd'is will supreme 
Dethe drawith me to ground. 



{f) Coke's Tale of Gamelyn, v. 21, 136. 
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There ne was no one of them alle, 
That herdin him aright, 
That thei ne hadde mochil routh 
Upon that ilke knight ; 

And seide, sir, for Godd'is love 
Ne dismayin you nought, 
God may don bote of bale 
Which that is now ywronght. 

Then answerid them the gode knight, 
Sike there as he lay, 
Bote of bale God may send, 
I wote it is no nay. 

But I beseke you kntghtis. 
All for the love of me, 
Goith and dressith my londis 
Among my sonis thre. 

And, frendis, for the love of God 
Delith them nat amys. 
And forgettith not Gamelyn, 
My yonge sone that is. 

Takith hede uuto that one, 
As well as to that other ; 
Seldome ye sein any heir 
That helpe woU his brother. 

Tho lettin they the knighte liggin 
Which that was not in hele, 
And in thei wentin to counsaile 
His londis for to dele ; 

For to delin them all to oon 
That was ther only thought. 
And for that Oamelyn yongist was. 
He shulde havin nought. 

Al the londe which that there was 
They deltin it in two, 
And let Gamelyn the yonge 
Withoutin londe go. 

And everich of them seidin 
Till other fulle lou4e, 
His bretherin mowe give him londe 
Whan that he godis koude. 

Whan they had delid the londis 
After their owne will, 
Tho camin they unto the knight 
There as he lay full still ; 
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And lokiiii unio kim anon 
How that thej kadd ywrought, 
And the knight there, as he sike lay, 
Yliked it right nought. 

Then seide the knight angrily, 
I sware by Seint Martyn, 
For all that which ye have ydooe. 
Yet is the londe myn, 

For Godd*is love, my neighbouris, 
Standith ye alle still. 
And I woll delin my londe 
After myn owne will. 

Johan, myn eldistsone, akall 
Yhave plowis fiv«. 
That was my fiidir's heritage 
' While that he was on live ; 

And my midillist sone shall 
Five plowis have of londe, 
That I hope for to gettin 
With myn own righte bond ; 

And all myn othir purchasis 
Of landis and of ledes, 
That 1 bequethe Gamely n, 
And all my gode stedes. 

And I beseke you gode men. 
That lawiscon of lonid. 
For Gamelyn's love that 
Thus my bequest may stond. 

Thus delid hath the gode knighte 
His londe be his dai. 
Right upon kis d^tk'is bedde. 
Sore sike there as he lay : 

And sone afterweidis he 
Lay as a stone still, 
And dyed when the tyme came, 
As it was Crist'is will/' 

It seems that the law of subinfeuding, in the time of Henry II., 
was too liberal ; that tenants frequently subinfeuded too much of 
their lands, and by this means greatly prejudiced their heirs, and 
also their lords. Suppose, at this period. A., tenant in capite ; — 
A. grants to B. in fee, an estate of 1,000 acres, by the service of 
1 horsemen. B. sells 800 acres to C, in fee ; to hold of B., by the 
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'sefvice of fealty. After this subinfeudation, C. is tenant of B.^ B. of 
A. ; B. dies, leaving D. his heir at law; D, now tenants of A., an 
estate of 1000 acres, by knight-service, 800 acres of which, C. te- 
nants of D., by the service of the oath of fealty. Consequently, of 
D.*s estate of 1000 acres, 200 acres only are demesne lands. A. 
goes to war, and calls on D. to furnish the 10 horsemen required by 
his tenure. D. can demand of C. the service of fealty only ; and it 
may be supposed, that D.'s demesne of 200 acres, is not sufficient 
to enable him to raise and equip the stipulated number of men 
and horses. In these circumstances, unless D. raised the requisite 
service out of some other fund (and this it is not likely he would 
do). A., the lord of D., would necessarily experience the delay and 
trouble attending his remedy by distress, on the land in the pos- 
session of C. It is, besides, probable, that by means of such 
extensive subinfeudations, tenants would, sometimes, not leave 
sufBtient land, in demesne, to descend to their heirs, to enable 
them to appear with the riches and splendour proper to a feudal 
military establishment. A tenant of 1 knights '-fees, the greatest 
paurt, if not all, subinfeuded by knight-service, might command 
the service of 10 horsemen from his tenant, and still, although 
accompanied by this retinue, be without the means of appearing 
before his own lord, on other occasions, if on this, with sufficient 
personal splendour. It was, evidently very unreasonable that an 
heir, who had inherited very little demesne land from his ances- 
tor, but an estate, the greatest part of which was subinfeuded, 
perhaps by the service of fealty only, should be subject to render 
the full services and fruits of tenure due to the lord above ; and 
unreasonable, at the same time, that this lord, owing to his 
former tenant's having sold his estate, should be driven to his 
troublesome remedy of distress, to procure the services of the 
fief to be done to him. To remedy these evils. Magna • Charta 
(9 Hen. Ill, c. 32) provided, that no tenant should, for the future, 
give or sell to any one, more of his land, than, when taken away, 
would leave enough to provide for the services to the lord above. 
Nullus liber homo det, de catero, amplius alicuiy vel vendat 
alicui, de terra stm, quam ut de residua terrce stue possit suffi- 
cienter fieri domino feodi servitium ei dehitum. This enact- 
ment was beneficial both to the lord, and to the heir of the 
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tenant. The object of the statute is clearly explained by Sir 
Edward Coke, in his notes on it. They contain these passages, — 
Before this statute, in case where the tenure was of a common 
person, the tenant might have made a feoffment of a parcel 
'' of his teiiancy to hold of Um, for the seigniory remained entire 
"as it was, and the lord might distreine in the tenancy par- 
" availe, for his rent and service (gf)." — " The great doubt 
upon this Act was, that in as much as this Act was a prohibi- 
tion general, and imposed no pain or penalty, what pain the 
tenant, or his feoffee, should incutre, if he did the contrary ; 
" and by the common opinion, this Act was thus interpreted : 
" that when the tenant of a common person did alien parcel con- 
" trary to this act, the feoffor himself, during his life, should not 
" avoid it, quia, nemo contra factum mum proprium venire potest, 
" but tliat his heire, after his decease, might avoid it by the in- 
" dictment of this Act, to the end that men should not purchase 
such parcel, for fear of losing the same aftef the death of the 
feoffor : but if the heire apparent had joined with his ancestor 
in the feofiment, or a^r had confirmed it, and thereby had 
" given his assent thereunto, he or his heires should never have 
" avoided it, whether he survived his father or no ; and if the 
" heire entered upon the statute, the alianee of part might plead, 
" that the service, whereby the land was holden, might be suffi- 
" ciently done of the residue, and thereupon issue might, be 
" taken. And I have seen divers such precedents between this 
" Act of Magna Chartq and 18 E. l.(^)." It appears, that the 
32d chapter of Magna Charta did not avail to remove the evils 
intended to be remedied by it. Indeed, although the general 
object of the act is clearly expressed by it, yet the word * amplius* 
used in it, is evidently much too indefinite, to render the act 
practically useful. It plainly left the question open, what quan- 
tity of land, would, in the particular case, be sufficient to furnish 
the services of the tenancy. The statute quia emptores, is a 
proof, that after Magna Charta, lords were even more prejudiced 
than formerly by subinfeudations. The statute quia emptores 






(jf) 2 Inst. 65. • (Jk) lb. 60. 
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(18 Edw. L St. 1) therefofe, ab6li8l!i«» altogether the right of a 
tenani m &e to Mibinfeud. It consists of three chapters^ which 
enact, — 

'' That from heneefiortb, it shall be lawful to every freeman to 
^* sell, at bia own pleasure, his lands and tenements, or part of 
^^ them, so that the feo^e shall hold the same lands or tenements 
^* of the chief lord of the same fee, by such service and customs 
'* as bis feoffor hdd before. 

" And if he sell any part of such lajids or tenonents to any, 
'' the feoffee shall immediately hold it of the chief lord, and shall 
*' be forthwith charged with the services, for so. muck a& pertaineth, 
^* or ought to pertain, to the said chief lord, for the same parcel, 
^' according to the quantity of the land or tenements so sold. And 
'^ sOy in this casey the same part of the service shall remain to the 
^' lord,, to be tdketk by the hands of the feoffee, for the which he 
ought tQ be ajbtendant and answerable to the same chief lord, 
accoriMng to the quantity of the land Or tenement scdd, for die 
'^ parcel of the setvice so doe. 

'' And it is to be understood, that this statute extendeth but 
'' only to lands holdea in fee-simpk"(l). 






CAP, I. 

(1) " Quia emptorti ttrrarum tt Um^mentorum de feodk Magnatum et 
" cdiorum domAnorum, in pr^udi4:ium eorundem, teinporibus retroaetis, imUtO' 
** tien' "'» feodis suis sunt ingressi, quibus lihere tenentes eorundem magnatum 
" et aliorum terras et ienementasua vendideruntf tenenda infeodo sibiet heredibus 
" suis defeoffator&nui suis, et non de capitalibus dominis feodorum, per quod iidem 
" eapitalei domini eic/lueftu, maritagiar, et eust&dias terrarum et tenementorwn de 
"feodia mm e$i9t§ntium sepiut mniitnimt: qnod quiden eudem magnatSnts et 
" aliis dominis quam plurimum duriun et difficile videbatur ; et in hoe ctuu 
" exheredatio manifesta, Dominus Rex in Parliamento silo apud Westmon* 
" post Pasch, Anno regni sui decimo octavo videlicet in quindena sancti Johannis 
** Bapt, ad instantiam magnatum regni sui concessit, providit, et statuit, quod de 
'* ccstero liceat unicuique libero hominif terras suas, seu tenementa sua, seu partem 
'* inde, ad voluntatem suam vendere, ita tam£n quod feoffatus teneat terram 
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This act took from tenaixts in fee^ tl^ir r%ht, under the Gommon 
lawy and the 32d chapter of Mcigna Charta,^ to subinfieud a part 
of their lands, to hold of themsdves ; and, instead of it, g^ve 
them the general power to dispose, either of all, or any part, to 
hold of the next superior lord (^). 



** illam, Mu terumentum iUud ds capitali domino feodi illUu per eadem mnritia 
** et consuetvdines, per quafeoffator suus Ula prius tenuit. 

CAP. II. 

" Et si partem aliquam earundem terrarum seu tenementorum, aJicui vendiderit, 
"feoffatut Ulam teneat hnnttdUtt^ de eapitali domina, et oneretw statim de 
** servitut quantum pertineat mte pertmere debet, eidem eapitali donaato pro 
** particula Ula secundum quantitatem teme seu, tenementi sic venditi, Et sic 
" in hoc casu decidat capitali domino ipsa pars seroitu per manusfeoffati eapienda, 
" ex quo feoffdtus debet eidem eapitali domino juxta quantitatem terrte seu tene- 
** menti venditi, de particula illius senitH sic debiti esse intendens et respondens^ 

CAP. III. 

** Et sciendum est quod per pntdictas venditiones seu emptiones terrarum <eu 
** tenementorum, aut partis alicujus earundem nullo mode pmsunt terra ttu 
** tenementa ilia in parte vel in toto ad manum mortuam devenire, arte vel 
** ingenio, contra formam statuti supet hoc dudum editi, Et sciendum est quod 
** istud statutum tenet locum de terris venditis tenendis in feodo simplici tantum, 
" Et quod se extendit ad tempos futurum, Et incipiet locum tenere ad festum 
*' Sancti Andrea Apostoli proxime futurum anno Regni regis E, filii regis 
" H, xvin." 

It is not clearly understood how a lord conld be robbed of his escheat, by 
inea.ns of a subinfeudation. Suppose A. tenant in fee in capite ; B. his tenant 
in fee. B. subinfeudd to C. in fee. The heirs of B. became extinct. It should 
seem, on principle, that as B.'s estate !s detenntned, A. might have entered 
and resnmed possession, notwithstanding the subinfeudation to C. But, prc- 
bably, in that rude and warlike age, the greater power of C. might sometimes 
render this step impoliti(i, if not dangerous. 

It will be seen, that tenants for life, and for years, are not wttbhi the statute 
quia emptares, they being excluded by it's third chapter, which ^pressly declares 
the statute to apply to tenants in fee only. See 2 Inst. 504. 

(2) Sir Edward Coke is of opinion, that before the statute quia empt&res, 
a mesne tenant in fee had the right to alien all his land, to be held ai the next 
lord above, although he might not dispose of a part only of them, to be so held. 
*' At the common law, the tenant might have made a feoffment of the whole 
" tenancy to be holden of the lord, for that was no prejudice at all to the lord.'' 
(2 Inst. 65.) " The point aforesaid of the common law, that the tenant could 
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It appears, that, by the common law^ a tenant in fee in capite, 
had not, like a mesne tenant, the right to subinfeud, even a part 
of his land, without first procuring a license from the crown, for 
the purpose ; or being subject, in case he did so subinfeud with- 
out license, to forfeit his fief (i). The law seems to have stood 
thus before Magna Charta, 9 Hen. III. c. 32. This act is not an 
enabling y but a restraining statute. It did not, therefore, enable 
tenants in fee in capite, to subinfeud without license ; it plainly 
did not in words, nor could it be reasonably construed to have 
that effect. 

Before the statute quia emptores, a license from the crown was 
essential, to enable a tenant in fee in capite, to assign his tenancy; 
and after that statute, it continued to be equally necessary (k). 
The effect of the statute quia emptores, on tenancies in fee in 
capite, seems to be this. Before that statute, with the license 

(t) 3 Inst. 05. Wright, Ten. 158, 150, note (h). 
(k) Stat. 1 Edw. III. c. 12. 2 Inst. 501. 



" not alien parcel to hold of the lord, is by the act of 18 Edw. I. altered." 
(Ibid 66.) *' By the common law, the tenant might have made a feofiment in 
" fee of the whole tenancy, to be holden of the chief lord ; but, notwithsjtand- 
'' ing, the lord might during the life of the feoffor, take him for his tenant* . 
" and avow upon him (in respect of the former fealty, service, and privity) albeit 
'* the feoffee gave notice, and tendered him all the arrearages, which now this 
" statute (18 Edw. I.) hath.altered." (lb. 601). This doctrine of Sir Edward 
Coke is denied to be law, by Sir Martin Wright (Ten. 155, note (w) ). He 
says, '' The Lord Coke (1 Inst. 43. 2 Inst. 65, 66, 501), supposes, that, 
*[ though a tenant could not at common law alien a part to hold of the lord, . 
** because the lord's seigniory was entire, yet the tenant might have made a 
'* feoffment of the whole to hold of the lord, because there no prejudice 
" ensued, &c. but this supposition is so couUrary to the feudal notions of 
" alienation, . and so inconsistent with any reasonable construction of the 
*' statute quia emptores terrarum, that it is not to be credited." In support 
of Sir Edward Coke's opinion, it may, however, be observed, that he treats 
of the English feudal system alone ; and that he gave the subject on which he 
wrote mature consideration, is apparent from the last paragraph of his notes 
on the 32d chapter of Magna Charta, *f 1 have been the longer in explaining 
'* this chapter, because it seemed so obscure to some Readers in former times, that 
** they passed it over without any explanation" 2 Inst. 67. 
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of the crown, a tenant in fee in capite might, have stdnnfetided 
in fee, to hold of himself. ' But after' this statute, even with'^snch 
license, he had not' this power. After the statute, with the 
license of the king, a tenant in fee in capite might assign his 
tenancy, to hold of the crown, but not sybinfeUd to hold of 
himself. So far the statute quia' emptores seem^ to aifect the 
crown (/), as well as a subject. This statute appears to have taken 
away from all tenants in fee, whether mesrie tenants, or in capite, 
their right of subinfeudation. It appears, farther, that even after 
the statute quia emptores, a tenant in fee in capite, had not 
the power to assign his tenancy, without a license, and if he did, 
he risked the forfeiture of his fief. This is evident from the 
statute 1 Edw. III. c. 12, which is in these words. — 

^' Item. Whereas divers people of the realm complain them* 
^* selves to be grieved, because that lands and tenements, which 
** be holden of the king in chief, and aliened without 'licence, 
^' have been seized heretofore into the king's hands, and holden 
** as forfeit; the king shall not hold them as forfeit in such case,* 
" but wills and grants, from henceforth, of such lands and tene- 
'' ments so aliened, there shall be a reasonable fine taken in the 
" chancery by due process." Sir Edward Coke says on this 
statute, " After this act, out of the office of the remembrancer of 
'* the exchequer, writs of quo titulo ingressus est, to help the 
king to his reasonable fine, issued, to know how the feofiee 
came to the whole, or part of the land, and of what estate, 
whereupon the feoffee was driven to plead, to his great charge 
" and trouble ; and, therefore, upon conference had with < the 
king's officers, and the judges, it was ordained, that seeing the 
king's tenant could not alien without licence, for if he did, he 
" should pay a fine ; that for a licence to be obtained, the king 
" should have the third part of the value of the land, which was 
" holden reasonable, and the feoffee should pay the same, because 
" his land was otherwise to be charged, and he rid of the 
" trouble and charge by the writ of quo titulo ingressus est ; 
** and if the alienation was without licence, then a reasonable fine 
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(I) See 2 Inst. 67. 
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" by fhe statute was to be paid by the alienee, which they resolved 
** to be one year's value, which ever since constantly and con- 
** tinually hath been observed and paid. This fine was to be paid 
<^ by the alienee, as hadi been said, or by those that claimed by 
*' or uinler him, and if the fine be not paid, ihe land shall be 
" seized into the king's hands.'^ The first section of the 1 2 Charles 
n. c. 24, abolishes all fines for alienations; so that, at the 
present day, a tenant in fee in capite may assign his tenancy, 
and in all, or a part only of the land, without either procuring a 
license, or paying a fine. 

Most tenants in fee are now tenants of the crown, yet tiieir 
right of assignment, it is observable, appears not to be derived 
from the statute quia efnptoresy but, if not from the common law, 
frtmithe 1 Edw. III. c. 12. The effect of the statute quia 
mpifores has made many tenants in fee, tenants of the crown; 
but, it shcruld seem, it is not that statute which has given them 
the right of alienation in fee, to hold of the lord above. It re- 
straihed them from subinfeuding even with the king's license; 
but, it is iapprehended, it is not this statute, which has entitled 
them to assign their tenancies. It certainly did not give them 
the power of assignment, without the license of the crown ; and, 
with such license, they might have assigned their tenancies, by 
the common law, before the statute quia emp tores. At the 
present day, the operation of the statute quia emptores seems to 
be, to restrain mesne tenants in fee from subinfeuding, and to 
enable them to assign ; and to restrain tenants in fee in capite 
firom subinfeuding, but not to enable tenants in fee in capite to 
assign their tenancies. 
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SECTION xin. 

The law of alienation by a tenaot in tail, is, perhaps, involved 
in greater obscurity, than any other branch of the law. It will be 
best understood by eodeavounng to trace its history. The lands, 
which Williain the Conqueror distributed amongst his foUmvem, 
were given to them in fee-8imple(a). Fees-simple havQ, perhaps, 
always been the most common kind of inheritance, but still gifts 
in tail, that is to a person and the heirs of his body only, were, 
probably, introduoed at a very early peiriod {b). We find, by a 
passage in Glanville, that in the time of Henry II., grants of land 
were not always m fee-simple. *' Quilibet etiam cnicnnqoe 
'' voluerit poteat dace quandam partem sw l&eri tenem^iti in 
'^ remunerationem servitii sui, ita quod si donationem illam sebtna 
'' fuerit sequuta, perpetuo remanebit illi cui donata fuerit terra 
*' ilia et h<^edibtts suis,si jure hereditario fuerit eis conce8sa(c)." 
The time is not known, when intails were not in existence. Then, 
suppose in the xeign of Henry 11., a gift by A. to 6., and the heirs 
of his body. Subinfeudation was mcident to tenure. A», tenant 
in fee-simple, mi^t subiafeud to B.^ in fee^»mple. And on 
principle, it should seem, a tenant m tail would hare an eqnai 
right to subinfeud; that A., tenant to him and the heirs of 
his body, might embinfeud to B. and the heirs of B.'s body. A., 
tenant to him and his heirs general, had the power to subinfeud 
to B. and B.'s heirs general* One fee was thought equal to the 
other, for, on every rea4M)nable supposition, the general heirs of 
one person are not more numerous than those of another. Then 



(a) Spelm. Feads. C. 2. 1 Reeves' Hist 36. 
.(h) See Barringtoo «ii the Statutes, 5 edn. Stt. (c) Lib. 7, cap. 1. 
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if A., tenant in fee, might subinfeud to B. in fee, there seems to 
be no reason why A., tenant in tail, might not subinfeud to B, in 
tail. Generally speaking, the probability that B. will have more 
heirs of his body, than A., is not greater than that B. will have 
more general heirs, than A, 

On principle, it may be proposed, there is little doubt, that a 
tenant in tail had the right to subinfeud in tail; and it seems 
still less doubtful, that, in practice, tenants in tail did so sub- 
infeud ; since from the preamble to the statute de donis it appears 
that persons who took under their grants, not only claimed fees- 
tail, but fees-simple. Before a tenant in tail would convey in 
fee-simple, it is natural to think he would convey in fee-tail only. 

By what process did it happen, that a donee in fee-tail ac- 
quired the right to alien in fee-simple ? This is a question, to 
which it is, certainly, not very easy to give a decided answer. But 
we may search for it in this way. It is certain, that if before the 
statute de donis, A., seised in fee, made a gift to B. in tail, B., as 
soon as he had issue, might dispose of the land to C. in fee- 
simple; most manifestly contrary to the form and extent of A.*s 
gift. Primd facie it appears, that, in whatever case, this as- 
sumed power, of a tenant in tail, was first confirmed by a legal 
decision, both the donor of the intail, and the issue met with 
great injustice. The issue were barred of their inheritance, and 
the donor of his reversion. But it is very probable, that this 
power of a tenant in tail, did not come before the courts as a. 
naked question, but connected with circumstances which em- 
powered the judges to decide, not capriciously, but on principle; 
and. to do justice between the parties, in the particular case 
before them. If we reflect, that at the early period when fees- 
tail were in use, writing was very little known, it becomes a rea- 
sonable supposition, that gifts were often made in tail, not by 
writing, but by word only, accompanied with livery of seisin. 
Suppose, at that period, A., seised in fee, had made a gift to B. 
in tail. After some years, the extent of the gift might be for- 
gotten. B.'s son, and then grandson, might take the land, without 



ALIENATION BY TENANT IN TAIL. '97 

knowing, or inquiring into, the nature of their ancestor's estate. 
As there was no writing, if the witnesses of the gift werfe dead, 
it might be difficult to prove, that B.had not tak^n aiee-simple ; 
and B.'s descendants might bond fide, and with supposed justice, 
make their claim to it. Many cases of this kind might, in one 
shape or other, come before the courts ; and, to give repose to 
titles, it might be sound justice in the courts of law, to confirm 
the titles of the claimants to the fee-simple. The construction 
once raised, and supported by the courts, and raised, probably, 
at first, on old gifts in tail, made by word only, and not in writing, 
would extend, of course, to recent intails,made formally in writing. 
For the sake of consistency, it would be necessary to constnle 
new intails, in the same manner as the old; and, thus it would 
become a general law, that an intail to-day, might, to-morrow, 
become a fee-simple, by the birth of issue, and the ahenation in 
fee of the tenant. The law, once established, could do no wrong, 
since the donor of an intail would know the power annexed to it. 
If he conveyed an intail, he would know, that by the birth of a 
child, his donee would acquire the right to alien in fee-simiple, 
and, by this means, deprive him of his reversion. 

In whatever way a tenant in tail acquired the right, after the 
birth of issue, to alien in fee-simple, and thus to bar his donor's re- 
, version, it is certain, that, before the statute de donis, (13 Edw. I. 
St. 1, c. 1) he both had this power, and frequently exercised it. 
But this right was taken from him by that statute, which recites 
and enacts in these words :- — 

** First, concerning lands that many times are given upon 
" condition, that is, to wit, where any giveth his land to any man 
** and his wife, and to the heirs begotten of the bodies of the 
" same man and his wife, with such condition expressed, that if 
*^ the same man and his wife die without heirs of their bodies 
" between them begotten, the land so given shall revert to the 
" giver or his heir. In case, also, where one giveth lands in free- 
marriage, which gift hath a condition annexed, though it be 
not expresssed in the deed of gift, which is this, that if the 

H 






98 ALIENATION BY TENANT IN TAIL, 

" husband and wife die without heir of their bodies begotten, the 
" land so given shall revert to the giver or his heir. In case, 
. '' also, where one giveth land to another, and the heirs of his 
" body issuing, it seemed very hard, and yet seemeth to the givers 
'' and their heirs, that their will being expressed in the gift was 
•' not heretofore nor yet is observed. In all the cases aforesaid, 
" after issue begotten and born. between them, (to whom the lands 
" were. given under such condition) heretofore such feoffees had 
** power to aliene the land so given, and to disherit their issue of 
" the land, contrary to the minds of the givers, and contrary to 
** the form expressed in the gift. And further, when the issue of 
" such feoffee is failing, the land so given ought to return to the 
" giver or his heir, by form of the gift expressed in the deed, 
" though the issue (if any were) had died. Yet by the deed and 
** feoffinent of them (to whom land was so given upon condition) 
" the donors have heretofore been- barred of their reversion, which 
** was directly repugnant to the form of the gift. 

" Wherefore our lord the king, perceiving how necessary and 
" expedient it should be to provide remedy in the aforesaid cases, 
" hath ordained, that the 'will of the giver, according to the form 
** in the deed of gift manifestly expressed, shall be from hence- 
" forth observed ; so that they to whom the land was given under 
" such condition shall have no power to aliene the land so given, 
" but that it shall remain unto the issue of them to whom it was 
" given after their death, or shall revert unto the giver or his 
** heirs, if issue fail, (whereas there is no issue- at all) or if any 
** issue be, and fail by death, or heir of the body of such issue 
" failing.*' 

Littleton (d) says, " Tenant in fee-tail is by force of the statute 
*' of W. II. cap. 1, for before the said statute, all inheritances 
" were fee-simple : for all the gifts which be specified in that 
'^ statute were fee-simple conditional at the common law, as 
" appeareth by the rehearsal of the same statute." 



(d) S. 13. 
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If an opinion may be^oflFered in opposition to the authority of 
Littleton, a doubt may be expressed if he has not here fallen into 
a mistake. The nature of a fee-conditional, it is apprehended, is 
defined in the preamble to the statute de doniSy from the language 
of which, it would seem, a fee-tail and fee-conditional were the 
same estate. It is with much deference suggested, that a fee 
on condition was not a fee-simp/e on condition, but a fee-toi7 on 
condition. The estate was a/ee, because a fee-tail is a fee. 
Fees are either fee-simple or fee-tail. Fee signifies mheritancey 
and a fee-tail is ah inheritance; .it is a species of fee. It is, 
therefore, considered that a fee-tail was a fee on condition, not 
however a fee-sunp/^, but a fee-tot/ on condition, namely, 
provided the donee had issue of his body. If, before the 
statute de donis, A., seised in fee, made a gift to B., and the heirs 
of his body; before t\ie birth of issue, B. had an estate-tail; and 
after the birth of issue, he still, it is conceived, had but an estate- 
tail. The limitation iii the gift was to B., and the heirs of his 
body. This limitation would not be efiaced by the birth 
of issue. It is true, the having of issue entitled B. to alien in fee; 
but if he did not so alien, and he died without issue living 
at his death, his heirs general would not inherit the land, but the 
donor*s reversion would fall again into possession. If the intail 
was a fee-tail special, as if it were, to the donee, and the heirs 
male of his body; then, if after the birth of issue male, the donee 
did not alien in fee, and he died without issue male living at his 
death, his iasae female even could not inherit the land, much less 
the heirs general of the donee. The fee which a donee took 
under a limitation to him and the heirs of his body, seems to have 
been an inheritance confined to the issue of the donee, with the 
implied condition annexed, that if he had not such heirs of his 
body, general or special, according to the extent of the gift, then 
the land should, revert to the donor again. If a definition, of a 
fee-conditional may be taken from the statute de donisy the 
language of if s preamble, . appears very much to favour the 
suggestion, that, before the statute de donis by a fee-conditional 
was not meant a fee-simpZe on condition, but a it^tail on 
condition. The complaint in the act is in these words, " In all 
" the cases aforesaid, after issue begotten and born between them 
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" (to whom the lands were given under suck condition) heretofore 
" such feoffees had power to aliene the land so given, and to 
" disherit their' issue of the land, contrary to the minds of the 
" givers, and contrary^ to the form expressed in the gift. And 
" further, when the issue of such feoffee is. failing, the land so 
" given ought to return to the giver or his heir, by form of the gift 
" expressed in the deed, though the issue, (if any were) had died : 
yet by the deed and feoffment of them to whom land was so 
*' given upon condition) the donors have heretofore been barred of 
" their reversion which was directly repugnant to the form of the 
" gift.*' In the statute de donis, the words ' on condition * are 
expressly applied; and exclusively, to a limitation to the donee, 
and the heirs of his body. 

Both Littleton, and Sir William Blackstone, consider a fee- 
tail to be a n£V) estate created by the statute de donis. The 
former (c) says, " tenant in fee-tail is by force of the statute W. 
II. cap. 1, for before the said statute, all inheritances were fee- 
simple;" and the latter (/), " upon the construction of this 
act of parliament, the judges determined that the donee had no 
longer a conditional fee-simple, which became absolute, and at 
'^ his own disposal, the instant any issue was bom ; but they 
** divided the estate into two parts, leaving in the donee a new 
kind of particular estate, which they denominated a fee-tail; 
and vesting in the donor the ultimate fee-simple of the land, 
"expectant on the failure of issue; which expectant estate is 
" what we now call a reversion. And hence it is that Littleton 
*' tells us, that tenant in fee-tail is by virtue of the statute of 
" Westminster the Second." It may be objected, however, to 
the doctrine, that an iiitail was a new estate created by the 
statute de donis, that if an intail is an estate limited to a man and 
the heirs of his body, then this limitation existed before the 
statute de donis, and, therefore, it should seem to follow, that an 
intail also existed before that statute. 

The law of intails has been greatly altered, since the statute 

C-'/ i i i . (/) 2 Bl- C. 112. 
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de donisy by the decision in Taltarum's (^f) case, and by the 
statute 32 Henry VIII. c. 36, made in explanation of the statute 
df fines, 4 Henry VII. c. 24. The facts in Taltarum's case 
appear to have been these. Tenant in tail, remainder to his righ. 
heirs in fee, discontinued, and took back an estate to him and to 
his wife, and to the heirs of their two bodies begotten. The wife 
died, without issue between them, and he being so seised, as 
tenant after possibility of issue extinct, a stranger brought a writ 
of right against him, and counted of his possession in demesne, 
and the tenant in tail vouched to warranty one who entered into 
the warranty, and afterwards made default, by which the demand- 
ant recovered against tenant in tail, and he over in value, &c. ; 
and, before execution tenant in tail died, and the lands descend- 
ed to his brother as heir in tail to him, who entered, and was 
seised, and died seised, and the land descended to his issue who 
was seised, upon whom, he, who recovered, entered, and he 
re-entered {h). The question, it should seem, in this case was, 
if A. be tenant in tail, and A. dies, leaving B., his heir in tail, 
and C. another son, and B. discontinues the intail, and takes 
back to himself another estate-tail, and then, not being seised of 
the first intail, suffers a common recovery in wbich he is tenant, 
whether this recovery will bind the issue claiming under the Jirst 
intail. The direct (i) point, decided in Taltarum's case, appears 
to be, that a common recovery suffered by a tenant in tail, as 
tenant {k), he not being seised of the estate-tail at the time of the 
recovery, will not bar the issue ; but it was admitted (and it is 
this admission which has since given to common recoveries their 
force to bind the issue in tail), that had, in the particular case, 
the tenant in tail been seised of the estate-tail, at the time of the 
recovery' suffered, the recovery would have barred the issue by 
reason of the supposed recompense over in value. 

The 4th section of the statute de donis enacts, " And if a fine 
" be levied hereafter upon such lands (entailed), if shall be void 



(p) 12 Edw. IV. 19. (h) Fitzh. Abr. tit. faux recouerie, 20. 

(i) 3 Reeves' Hist. 328. (*) 2 Prest. Conv. 7, 123. 
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^* in the law ; neither shall the heirs, or such as the reversion 
" helongeth unto, though they be of full age, within England, 
" and out of prison, need to make their claim." 









The statute of fines, 4 Hen. VII. c. 24, ^acts, "That after 
the ingrossing of every fine, to be levied after the feast of 
Easter, 1490, in the king's cour^, afore his justices of the 
" common place, of any lands, tenements, or any other heredita- 
ments, the same fine be opehly and solemnly read and 
proclaimed in the same court, the same term, and in three 
terms then next following the same ingrossmg, in the same 
** court, at four several days in every term ; and in the same time 
" that it is so read and proclaimed, all pleas to cease. And the 
** said proclamations so had and made, the said fine to be a final 
" end, and conclude as well privies as strangers to . the same, 
" except women covert (other than being parties to the said fine), 
" and every person then being within the age of 21 years, in 
" prison, or out of this realm,, or not of whole mind at the time of 
'^ the said fine levied, not parties to such fine : and savimg to 
" every person or persons, and to their heirs, other liian the 
parties in the ssdd fine, such right, title, claim, and interest, as 
they have to, or in the said lands, tenements, or other heredita* 
ments, the time of such fine ingrosjsed; so that they pursue 
" their title, claim, or interest, by way of action, or lawful entry, 
** within 5 years next after the said proclamations had and made : 
" and also saving to all other persons, such action, right, title, 
'' claim, and interest, in or to the said lands, tenements, or other 
" hereditaments, as first shall grow, remain, or descend, or come 
" to them, after the said fine ingrossed and proclamation made, 
" by force of any gift in th6 tail, or by any other cause, or matter, 
" had and made, before the said fine levied; so that they take 
" their action, or pursue their said right, or title, according to 
" the law, within 5 years next after such action, right, title, 
" claim, or interest to them accrued, descended, remained, fallen. 






" or come." 



The 32 Hen. VIII. c. 36, recites, that since the statute 4 
Hen. VII. c. 24, " by diversity of interpretations, and expound- 
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" ing of the. same statute, it h^kth befen,.and ia yet by spooe 
'' manlier of persons doubted, and called in question, whether 
" fines with proclamations, levied, or to be levied,: before tlie said 
^' justices, by any person or persons having, or claiming to have, 
in any manors, lands, tenements, or hereditaments^ comprised 
in ^e same fine, in possession, reversion, remainder, or in ui^ 
'^ any manner of estate-tail, should immediately after the said fipe 
" levied, engrossed, and proclsimation inade, bind the Bght heir and 
^* heirs of such tenant in tail, aib.d every other person and persons, 
** seisied, or claiming to their u^ qr tises; by occasion wheireof 
" divers deibates, controversies, suit^, and troubles have been begun, 
" mo^ved, and had within this re^lm, .%ftd mo be likely tO; ensue if re- 
" medy for the saihe be not.providei^" and enacts," Xh^t sdl and 
" singular fines, as well heretofore levied, as hereafter to be levied, 
" before the said justices, with proclamations, according to the said 
" statute, by any person or persons, of full age of one and twenty 
" yeariS, of any manors, lands, tenements^ or .heredit^gnents, before 
" the time of the said fine levied, in any wise entailed to the person 
or persons, so levying the same fine, or to any the ancestor or 
ancestors of the same person or persons, in possession, .reyer- 
" sion, remainder, or in use, shall be, immediately after the same 
" fine levied, engrossed, and proclamations made, adjudged, 
" accepted, deemed, and taken, to all intents and purposes, a 
" sufficient bar and discharge for ever, against the said person 
" and persons, and their heirs, claiming the same lands, tene- 
" ments, and hereditaments, or any parcel thereof, only by force 
" of any such entail, and against all other persons claiming the 
" same, or any parcel thereof, only to their use, or to the use 
" of any manner of heir of the bodies of them, any ambiguity or 
" doubt, risen or grown upon the said statute, to the contrary 
" notwithstanding." 

Under Taltarum's case, and the two statutes of Henry VII. and 
VIII., a tenant in tail has, at the present day, the power, by a 
fine S2ir conuzance de droit come ceo, Sfc, with proclamations, to 
bar his issue, and to convey to the conusee a fee-simple, namely, 
a base fee, determinable on the failure of the heirs of the body of 
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the tenant in tail ; and by suffering a common recovery, he has 
the power, not merely to cut off his issue from the inheritance, 
but to enlarge his estate-tail into a fee-simple, and to bar the 
estates in remainder and reversion. Thus, if A., seised in fee, 
conveys in fee, to the use of B. in tail ; remainder, to the use of 
C. in tail; remainders over; with the ultimate limitation, to the 
use of A. in fee; under this conveyance, B. becomes tenant to 
A., who retains the reversion in fee. In this case, B. has a 
power, inseparable (I) from his estate, to levy a fine sur conu- 
zance de droit come ceo, tvith proclamations, and bar his issue, 
and so create a base fee, determinable on the failure of the heirs 
of his body; or, he may suffer a common recovery, and so bar 
his issue, the' remainder-man C, and also A/s reversion; and, 
by the recovery, he will acquire an estate in fee-simple, commen- 
surate with the extent of the estate out of which his intail was 
created. If that estate was a fee-simple absolute ; then a fee- 
simple absolute. But if A. had a determinable fee only, then B. 
can acquire but an estate within that limitation, and B.'s estate 
in fee, under the recovery, will cease, whenever the event to 
determine A.^s tenancy happens to take place (m). 



(I) Batl. Co. Litt. 233. b. (1). 379. b. (1). 2 Prest. Goqv. 149. 

(m) 1 Prest. Conv, 2. 
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SECTION XIV. 

When land is held on condition, by a condition is not meant 
a stipulation, which, if broken by the tenant, causes the tenancy 
to cease of itself, but such a stipulation, as leaving the tenancy to 
run on, requires it to be formally put an end to, in the particular 
mode prescribed by the law, namely, by an entry on the land for 
that purpose (a). Such a condition is either a condition in 
deedy or a condition in law(b). The first is a stipulation in 
words added to the tenancy, and the second is implied only, or 
tacitly created by law, without any words used by the parties (c). 
A condition in law may be instanced in this way. A. leases to 
B. for life, or for years. Here is a tacit condition annexed to 
B.'s tenancy, that he shall not do any act to prejudice the rever- 
sion. If, then, B. delivers seisin to C. in fee, this condition is 
broken, since A.'s reversion is, by this means, divested, and A. 
may immediately enter for the forfeiture (d). But the condition 
it is proposed more particularly to consider, is a condition in 
deed, which is either special or general. A special condition in 
deed, may authorize the reversioner to enter on the land, and take 
the produce of it to his own use, during a part of the tenancy, in 
fulfilment of a particular agreement. A general condition in 
deed has the force of causing the tenancy to be put an end to 
altogether (c). . Littleton (/) gives this example of a special 
condition. " Where a feoffinent is made of certain, lands, 
" reserving certain rent, &c., upon such condition, that if the rent 
" be behind, that it shall be lawful for the feoffor and his heirs, 
^' to enter, and to holdthe land, until he be satisfied, or paid the 



(a) Litt. S. 325. Co. Litt. 214. b. See Butl. Co. Litt.203. a. (3). (b) Litt. S. 325. 

(c) Co Litt. 201. a. (d) Co. Litt. 202 b. 215. a. 

(«) See Butl. Co. Litt. 203. a. note (3). Cf) S. 327 
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" rent behind, &c. ; in this case, if the rent be behind, and the 
feoffor or his heirs enter, the feoffee is not altogether excluded 
from this, but the feoffor shall have and hold the land, and 
" thereof take the profits until he be satisfied of the rent behind ; 
and when he is satisfied, then may the feoffee re-enter into the 
same land, and hold it as he held it before. For, in this case, 
'^ the feoffor shall have the land, but in manner as for a distress, 
'' until he be satisfied of the rent, &c., though he take the profits 
" in the meantime to his own use, &c. (^r)." The following passage 
in Sheppard's Touchstone (h) is to the same effect. ** Jf tiie 
'^ words of a condition be, that if such a thing be npt done, the 
*' feoffor or lessor sbal) enter into the land, and t^e the profits 
" thereof, until the thing be done, or to the like effect ; in this 
" case, if the feoffor or lessor enter upon the breach of the 
" condition, he doth not avoid the estate, or get, any thing by his 
" entry, but the. possession only in the nature of a, pledge, or a 
^' distress, until the thing be done ; and if the condition be for 
'' the payment of the rent, he shall hold the land until he be paid 
" the rent. . And if the words be, that the feoffor, ^c^ shall ent^r, 
" and t^ke the profits, until thereof he be satisfied, or until he be 
'' satisfied or paid the rent, in the first case, as soon as he 4s, paid, 
" either by the receiving of the profits, or payment of the i^ent behind, 
'' or both together, and, in the last case, as soon as he is paid the 
** rent by the feoffee or lessee, the feoffee or, lessee may enter again 
" into the land." In Littleton (*), is this example of a general con- 
dition. ^Mf a man, by deed indented, enfeoffs another in fee->simple, 
reserving to him and his heirs, yearly, a certain rent, payable 
at one feast or divers feasts per annum, on condition that if the 
" rent be behind, &c., that it shall be lawful for the feoffor and 
<^his heirs into the same lands or tenements to enter, &c. And 
" if it happen the rent be behind by a week after any day of pay- 
" ment of it, or by a monfh after any day of payment of it, or by 
" half a year, &c., that then it shall be lawful to the feoffor and 
'* his heirs to enter, &c. In these cases, if the rent be not paid 






(Sy Soe aUo Go. Litt. 203. a. (A) p. 157. (^ Litt. S. 325. 
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" at such time, or before suoh time limited and specified ^within 
*^ the condition comprised in th|e indenture, then may the feoffor 
'^ or his heirs enter into such lands or tenements, and them in his 
"former estate to ha;ire.and hold, and the feoffee quite to oust 
" thereof." 

Some of the chief properties of di general condition in deed, 
may be understood, by branching the subject into the following 
inquiries; 1. What stipulations in the form of a condition a 
tenancy may be sul^ected to. — 2, What it may not.— 3. Of the 
time when the condition must be added to the tenancy. — 4. Who 
may enter for the condition if broken. 

1 . There is a general maxim, cujus est dare ejas ^st dispanere. 
Therefore, a condition may be any stipulation consistent with the 
general rules of law (A). Thus, the following conditions, which 
may be used for examples,. are .good. — 

A. enfeoffs' to B., on condition, that he pay to A^ and his heirs 
a yearly rent(Z). 

A. devises to B. in fee, on condition, that the devisee pay to C. " 
a yearly rent quarterly (m). 

A. enfeoffs B., on condition, that he pay t» A. at such .a day 
20Z(w). 

s, 

A. enfeoffs B., on condition, that he enfeoff C (o). 

A. enfeoffs B., on condition, that, within a year, he go to 
Paris about the affairs of A {p). 



(*) Preat. Shep. T. 110. (0 Li" S. 32S. 

(«•) Dyer. 34S. a. (n) Litt. S. 336. Co. Lltt. 207. b. 

(o) Co. Litt. 203. b. (p) Co. Litt. 206. a. 
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^ A. leases to B., on condition, that if C. dislike the lease, or be 
discontented with it, it shall be void(5'). 

A. leases to B., on condition, that he do not sow the land 
with some particular grain (r). 

A. leases to B., on condition, that he lay the land down in 
grass (s). 

' A. leases to B., on condition, that he do not become a bank- 
rupt (t). 

A. leases to B., on condition that he do not assign to C, nor 
underlet to him (u). 

- A. leases to B., on condition, that he do not assign, nor under- 
let, at all, without the license of A (v). 

' A., devises to B., on condition, that he take the surname 
of A(w). 

■ A. devises to B., on' condition, that he do not marry C (a;). 

A. devises to B., on condition, that she do not marry a fo- 
reigner (y). 

2. Void conditions, or such as a tensmcy may not be subjected 
to, are, — Conditions that are impossible to be performed. — That 
tend to encourage an unlawful act to be done, or a duty to be 
omitted. — ^That oppose some principle of public policy. — That are 
repugnant to the incidents of the tenancy. 



(q) Shep. T. 129. (r) Pr. Shep. T. 132. 

(») lb. • (0 Roe V. Galliers, 2 T. R. 133. 

(ti) Pr. Shep. T. 130. (v) lb. 131. 

(uf) Doe V. Yates, 5 B. & A. 544. (x) Pr. Shep. T. 132. 

(y) Perrin v. Lyon, 9 East, 170. 
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If a condition be to do a thing, which by no means can be 
done, it is void ; as if it be to go from London to Rome in three 
hours (z). But, if the condition admit a possibility that the thing 
may be done, although it involve a great improbability, yet it will 
be good. Therefore, if a condition be, that a married man shall 
marry such a woman, the condition will be good, for it is possible 
that his present wife may die befora him and the other wo- 
man (a). 

Conditions that tend to encourage an unlawful act to be done, 
or a duty to be omitted, are void. As, if A. grant to B., on con- 
dition, that he kill a man, or set fire to a house, or take a false 
oath, or the like; or to B., a person in office, on condition that 
he shall not faithfully execute his office (6). 

In like manner, conditions which oppose some principle of 
public policy, are void ; as if A. grant to B., on condition that he 
do not marry, this is a void condition (c). 

The following are amongst conditions, which are considered 
repugnant to the nature of the tenancy. A. enfeoffs or devises 
to B., in fee, on condition that he do not alien the land to any 
one(d). A. grants to B. in tail,. on condition that neither he 
nor his heirs in tail, shall suffer a common recovery, nor levy a 
fine with proclamations under the statutes 4 Hen. VII. c. 24, and 
32 Hen. VIII. c. 36 (e). So, if A., possessed of land for a term of 
years, assigns the term to B., on condition that he do not alien, 
this condition is void(/). 

A grants to B. in fee^ on condition ' that he shall not take the 
profits of the land (^) ; or, on condition that B.'s heir shall not 
inherit the land ; or that B. shall not do waste, or that his wife 



(«) Co. Litt. 20<}. b. (a) Com. Dig. tit. Cond. D. 

(h) Sliep. T. 132. Co. Litt. 206. b. (c) Shep. T. 132. 

(d) Litt. S. 300. Co. Litt. 200. b. 223. a. 

(e) Co. Litt. 224. a. Bull. Co. Litt. 223. b. (1). Shep. T. 130. See also Com. Dig. 
tit. Cond. D. 

(f) Co. Litt. 223. a. Shep. T. 131. {g) Co. Litt. 200. b. 
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shall not biB endowed ; in these, and the like cases, the condi- 
tion is void as repugnant {h)* 

3. A condition may be added to a freehold, or a chattel 
tenancy, either on it's creation, or on the assigrtment of it. 

The 325th. section of littleton, before noticed, is an authority 
that a condition may be Wded to the assignment of a freehold 
tenancy, where a case is put of a feoffment rendering rent, with a 
clause of re-entry, if the rent be unpaid. The statute quia 
€7npUyres makes this feofiment an assignment {i). Freeman v. 
Bateman.()i) is a decision that a term of years may be assigned 
on condition. Sir.Edw. Coke(Z) appears to have considered the 
same point to be law. . He says, " And so, if a man have a lease 
*' for years, and demise or grant the same on condition, &c., and 
*^ die, his executors or administrators shall enter for the condi- 
*^ tion broken, for they are privie in right, and represent the per- 
** son of the dead." . 

There seems to be this distinction between a condition to a 
freehold tenancy, and a condition to a tenancy for years, viz. 
that if a freehold tenancy be created or assigned, the condition 
to it must be added either in the same deed conveying the land, 
or in a deed executed at the same time, and forming a part of the 
sftme transaction ; but to a term of years a condition may be 
added by a deed executed at any time (m). 

4. The common law relating to the inquiry, who maye nter 
for a condition broken, includes these principles. — That a right 
of entry cannot be reserved to a stranger (w). — That no one 
may enter for a condition broken but* parties, and privies in 
right and representation, as heirs of natural persons, executors, 
and administrators ; and the successors of corporate bodies ; 
and that neither privies nor assignees in law, as lords by 



{h) Shep. T. 131. (t) See 2 B. & A. 170. 

(k) 2 B. & A. 16S. (0 Co. Liu. 214. 

(w) See 2 Prcst. Conv. 166. (») Utt. 8. 347, 348. 
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escheat, nor in deed, as grantees of reversions, nor privies in 
estate, as remainder-men, can enter by force of a condition (p). — 
That a right of entry to defeat a freehold estate, cannot be ex- 
ercised b^the grantor's chattel representatives, but only by his 
heirs (q), — ^That a right of entry to defeat a term, granted by a 
termor for years, cannot be exercised by freehold representatives, 
but only by executors or administrators (r). — T hat if the cond i^ 
tion be broken in the life- time of a person represented, the r igjit 
of entry for that breach can notbe exe rcised by his_heirs or ex^ 
ecutors(«)* '~~* 

^1 Mil I 

By the comnioh law, an assignee of a reversion could not eiiter 
for a condition broken. For this purpose he was considered a 
mere stranger. The right of entry, reserved to his assignor, was 
not transmissible to him; therefore, if A.^ seised in fee, had 
granted to B* for years or for life, on condition ; and A. had- as- 
signed his reversion to C, and then the condition were broken'; 
aldioiigh B. became the tenant of Cc, yet could not C, by the 
common law, enter for the breach of the condition (^). The sta- 
tute 32 Henry VIII. c. 34, his altered the law, so far, but so far 
only, as it relaties to grant ees of reversions, expectant on estates 
for years , or for lif e. The statute does not extend to grantees of 
reversions, expectant on estates-tail (w). It recites, — *^ Where, 
** before this time, divers, as well temrporal as* ecclesiastical per- 
" sons, have made sundry leases for term of life or lives, or for 
" term of years, by writing under their seal or seals, contaimng 
** certain conditions, covenants, and agreements to be performed, 
'* as well on the part and behalf of the said lessees, ^heir execu- 
" tors and assigns, as on the behalf of the said* lessor* their 
" heirs and successors; and * forasmuch as by the eommon.law 
" of this realm, no stranger to any covenant, action, or condition, 
" shall take any advantage or benefit of the same, by any means 
" or ways in the law, but only such as be parties or privies there- 



Co) Shep. T. 149. Litt. S. 347. Co. Litt. 214. b. (p) Pr. Shep. T. 149. 

(?) lb. (r) lb. («) Co. Litt. 415. a. (/) lb. 
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*^ uDto, by the. reason whereof all grantees of reversions be. ex- 
*' eluded to have any entry or action against the said lessees, their 
** executors or assigns, which the lessors, before that time, might 
** by the law have had against the same lessees, for the breach of 
** any condition, covenant, or agreement, comprised in the inden- 
" tures of their said leases:" and enacts, that all such grantees 
or assignees of reversions, and the heirs, executors, successors, 
and assigns of every of them, " shall and may have and enjoy 
like advantages against the lessees, their executors,, adminis- 
trators, and assigns, by entry, for non-payment of the rent, or 
for doing of waste, or other forfeiture ; and also shall and may 
* have and enjoy all aild every, such like, and the same advan- 
tage, benefit, remedies by action only, for not performing of 
** other conditions, covenants, and agreements contained and 
'*' expressed in the indentures of their said leases, against all and 
'^ every the said lessees, their executors, administrators, and as- 
" signs, as the said lessors themselves, or their heirs or successors, 
" ought, should or might have had and enjoyed, at any time or 
« times." 

Sir Edward Coke's exposition of this statute includes the 
following resolutions, which the act has occasioned : — 

" That where the * statute speaks of grantees and assignees of 
" the reversion, that an assignee of part of the state of the rever- 
" sion may take advantage of the condition. As if lessee for life 
** be, &c., and the reversion is granted for life, &c. So, if lessee 
for years, &c., be, and the reversion is granted for. years, the 
grantee for years shall take benefit of the condition in respect 
" of this word (executors) in the act. 

" That a grantee of part of the reversion shall not take 
advantage of the condition ; as if the lease be of three acres, 
reserving a rent upon condition, and the reversion is granted 
" of two acres, die rent shall be apportioned by the act of the 
" parties, but the condition is destroyed, for that it is entire and 
<< against common right. 
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'< That in the king's case, the condition in that case is not 
destroyed, but remains stilV in the king. 



" Albeit the whole words of the statute be, for nonrpayment of 
." the rent, or for doing waste, or other forfeiture^ yet the grantees 
" or assignees shall not take benefit of every forfeiture, by force 
". of a condition, but only of such conditions as either are inci- 
*^ dent to the reversion, as rent, or for thJe benefit of the state, as 
** for not doing of waste, for keeping the houses in reparatieois, 
" for making of fences, scouring of ditches, for preserving of 
" woods, or such like, and not for the pa3^ent of any sum in 
"gross, delivery of com, wood, or the like, so as other forfeiture 
" shall be taken for other forfeitures like to those examples 
" which were there put, (videlicet) of payment of rent, and not 
" doing of waste, which are for the benefit of the reversion (v)." 



SECTION XV. 

' Ira tenant conveys his estate to his immediate reversioner, the 
conveyance is called 2l surrender (a). As if A., seised in fee, leases 
to B. for years, or for life, and B. grants his estate to A. ; or if A.^ 
seised in fee, leases to B. for years, or for life, and then conveys 
his reversion to C. for life, reihamder to D. in fee, and B. grants 
his estate to C, in these cases, B/s conveyance is a surrender (1). 
A surrender may be made either by express wdrds, which is 
called a surrender in deed, or by implication only, which is a 
surrender in laiv (6). 



(o) Co. Liitt. 215. a. b. (a) Co. Ldtt. 337. b. 

(b) Co. UtU 338. a. 

('1^ It may be observed, a teuant in tail cannot surrender his estate- tail. 
This disability arises from the construction, put on the statute de donis, in 
favour of the issue of the tenant (3 Prest. Conv. 342). It cannot be doubted, 
that, before that statute, a tenant in tail had the power to surrender his estate. 

I 
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The following general observations occur relatively to a sun^n- 
der in deed. The 3d section of the statufe of frauds (c) required 
the surrender to be in writing. It enacts, " That no leases, 
estates, or inter^ts, either of freehold, or terms of years, or any 
uncertain interest, not being copyhold or customary interest, 
'^ of, in, to, or out of any messuages, manors, lands, tenements, or 
'^ hereditaments, shall at any time be assigned, granted, or 
*^ surrJBnderedf unless it be by deed or note in writing, signed 
'^ by the party so assigning, granting, qr surrendering the same, 
" or their agents, thereunto lawfully authorised by writing, or by 
*' act and operation of law." But although writing is essential 
to the vaUdity of a surrender, yet it is not necessary that the 
surrender should be made by deed(d)\ nor is livery of seisin 
necessary to surrender a freehold estate (e), (2). 

Generally speaking, he who surrenders an estate, must be a 
person legally capable, by the common law, to convey land {/), 
But the statute 29 Geo. II. c. 31, has assisted the common law, 
in this respect, by enabling infants, lunatics, and femes-covert, 
to surrender leases for the purpose of renewal. It recites, 
" Whereas divers lands, tenements, and hereditaments have 
*' been, and may be, granted'by lease, for the life of one or more 
<< person or persons, or for terms of years, absolute or determina- 
'^ ble upon the death of one or more person or persons, or 
'^ otherwise : And whereas in order to obtain a renewal of such 
<< leases, it is, in many cases, necessary to surrender up the 
^' estates thereby granted ; which surrenders cannot be effectually 
^' made by persons under the age of 21 years, nor lunatics, nor 



(c) 30 Ch. S. C. 8 (d) Go. Litt. 338. a. 

, («) Ibid. (f) 8 BL C. S90. 

(2) A surrender is an instaAce where, by the common law, the tenant to 
the prcKipe might be changed, without the notoriety occasioned by the cere- 
mony of livery of seisin. There would be no inconsistency in delivering seisin 
on a surrender. It is not on any principle derived from the nature of livery, 
that this cej^emony is not required on a surrender, but the dispensing with it in 
this case a^eeins referrible to usage alone. 
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^' by femes-coYert, without levjing a fioe, to the manifest detri- 
^ ment. of tbem and tibeir families;'^ and^ enacts, by sections 1 
and 3, " That in all cases where any person under th* age of 21 
**~ years, or any lunatic, or feme-covert, shall become interested 
" in or entitled to any lease or leases, to be made or granted by 
any person or persons, bodies politick, corporate, or collegiate, 
aggregate or sole, for the life or Htes of one or mor^ person of 
persons, or for any term of years either' absolute or determmable 
*' upon the death of one or more person or persons, or otherwise, 
" it shall and may be lawful, for such person under the age of 21 
years, or for his or her guardian or guardians, or other person 
br persons on ills or her behalf; and for Such lunatic, or his or 
" her guardieui or guardians, committee or committees df the 
estate, or other person or persons on hiis or her behalf; or for 
such feme-covert, or any other person or persons on her behalf; 
to apply to the court of Chancery, the court of Exchequer, the 
courts of equity of the counties palatine of Chester, Lancaster, 
** and Durham, or the courts of great session of the princiJ)aUty 
*^ of Wales respectively, by petition or motion in a summary way ; 
and by the order and direction of the said courts respe<itiveiy, 
made upon hearing all parties coneerned, such person under 
tihe age of 21 years, and such lunatic, or person or persons, 
appointed by the said courts respectively, and iedso such feme-- 
" covert,* by deed or deeds only, without levying' amy fine, shall 
^* and may be enabled, ftom time to tkne, to surrender such lease 
'' or leases, and accept and take in the name, and for the benefit, 
'' of such person under the age of 21 years, or lunatic, or feme- 
covert, one or more new lease or leases of the premises, com« 
prised in such lease or leases, surrendered by virtue of this act, 
for and during such number of lives, or for such term or terms 
" of years determinable upon such numbet of lives, or, for such 
" term or terms of years absolute, as was or were mentioned or 
^' contained in such lease or leases, so surrendered at the making 
" thereof respectively, or otherwise as the said courts shall re- 
*^ spectively direct. 

" That the respective leases, to be so renewed, shall operate, 
^* and be to the same uses, and be liable to the same trusts, 

i2 
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" charges, incumbrances, dispositions, devisies, and conditions, as 
" the leases, to be from time to time surrendered as aforesaid^ 
were or would have been subject to, in case such surrender had 
' not been made." 



(( 



Another useful statute may, in this place, be noticed, as con- 
nected with the law of surrender for the purpose of renewal. 
The 6th section of the 4 Geo. II. c. 28 ^ recites, " And whereas 
" many persons hold considerable estates by leases for lives or 
" years, and lease out the same in parcels to several under-tenants. 
" And whereas many of these leases cannot by law be renewed, 
" without a surrender of all the under-leases derived out of the 
" same, so that it is in the power of any such under-tenants, to 
" prevent or delay the renewing of the principal lease, by refusing 
" to surrender their under-leases, notwithstanding they have 
" covenanted so to do, to the great prejudice of their immediate 
" landlords the first lessees ;" and enacts, " That in case any 
" lease shall be duly surrendered, in order to be renewed, and a 
" new lease made and executed by the chief landlord or land- 
*/ lords, the same new kase shall, without a surrender of ^ or 
"any the under-leases, be as good and valid, to all intents and 
" purposes, as if all the under-leases derived thereout, had been 
.** likewise surrendered at or before the taking of such new lease ; 
" and all and- every person and persons, in whom any estate for 
" life or lives, or for years, shall from time to time be vested, by 
" virtue of such new lease, and his, her, and their executors, and 
" administrators, shall be entitled to the rents, covenants, and 
" duties, and have like remedy for recovery thereof, and the 
'/ under-lessees shall hold and enjoy the messuages, lands, and 
" tenements, in the respective under-leases comprised, as if the 
" original leases, out of which the respective under-leases are 
" derived, had been still kept on foot and continued, and the 
" chief landlord and landlords shall have, and be entitled to, such 
" and the same remedy, by distress, or entry, in and upon the 
" messuages, lands, tenements, and hereditaments, comprised in 
" any such under-lease, for the rents and duties reserved by such 
" new lease, so far as the same exceed not the rents and duties 
" reserved in the; lease, out of which such under-lease was derived, 
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*^ as they would have had in case such former lease had been' 
** still continued, or as they would have had in case the respective 
*' under-leases had been renewed under such new principal 
" lease." 

The principles on which the law will, in many cases, imply a 
surrender of a tenancy, are much too various to be here investi- 
gated. One leading principle to many instances is, • that an 
acceptance of the tenant of an estate in the land, incompatible 
with his present tenancy, vnll operate as a surrender of it(gf). 
As if A. leases to B. for 40 years, and B. afterwards takes a lease 
from A., for 20 years, to h(^d from the present time ; by B/s 
acceptance of the second lease, the law will imply his surrender 
of the first (h). So if A. leases to B. for 40 years, and afterwards 
A. grants his reversion to B., on condition^ B.'s lease is abto- 
lutely surrendered, and will not be revived, although the 
condition be broken (i). 



SECTION XVI. 

It is a natural and reasonable principle of a feudal constitu- 
tion, if a tenant refuses to render his service, or does any act 
which prejudices his lord's reversion, that he shall forfeit his' 
tenailcy. The ground of forfeiture is the violation of the feudal 
contract (a). The causes of it, therefore, may be many; but, in 
a general view, the subject may be here treated under the two 
heads of forfeiture — ^for not rendering the services of the feud, — 
and for prejudicing the reversion, by alienation beyond the extent 
of thef tenant's estate, and the legal power of alienation incident 
to it. 

Of the first species of forfeiture, Gilbert, in his treatise on 
distresses, makes the following observations. " The non-per- 



(g) Co. Litt. 91S. b. 33S. a. Butl. Go. Litt. 338. a. (%.) 
(h) Co. Litt. 318. b. («) Ibid, 

(a) Wright, ten. VBT. 203. S Bl. C. 274. 
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*' fonnance of services was, by the old feudal law, [on the contH 
'' nent] a forfeiture of the feud. This is evident from several 
^f passages in Vigellius (under title, Causes ex quibus feodum 
^* amittitur) Si vassalus domino rum serviat, Jidelitat&mqtie ei 
" non proestet — Si vassalvs a domino in jus vocatus nan venerit — 
" Si pactum feudi non servetur, — These, says he, weirealf for- 
^ feitures, and the lord, on such failures of his tenant, was at 
'< liberty, by that law, to re-assume his fe^d. The rigour of this 
<< law. was mitigated with us, and these feudal forfeitures changed 
** into distresses^ according to the pignorary method of the civil 
** law, from whence the nation seems first to have been borrowed, 
** as may be seen in the title (I>ig. lib. 90. tit 5. foL 660), J)e 
^^ distractione pignorwnty crediioris arhitrio. permittitur ex pig^i 
*f noribus, sibi obligatis quibus •oelit distractis ad suuin ccmMo* 
<' dum pervenire: for there appear no footsteps of it in the feudal 
'' authors. From whence^ever the name or notion came, the 
" remedy obtained so early in our law, that we have no memorial 
** of it*s original with us ; and as this power was anciently used by 
*' lords, it grew as burthensome and grievous to tenants, as the 
" feudal forfeiture. Towards the end of the reign of Henry III. 
'* particular laws were made to regulate the manner of distraining, 
" and not to suffer the lords to extend this remedy beyond the 
'^ mischief it was first introduced for, which was no more than to 
empower the lord, by'sefzing the chattels, to oblige the tenant to 
perform the feudal services* These were to remain in the lord's 
^* hands as pledges to compel the performance ; and the detention 
'^ was no longer lawful, than the tenant refused to do the services 
" which were reserved by the feudal contract(5)." Distresses 
have been further regulated by subsequent statutes, but here it 
is sufficient to have transitorily noticed their introduction, in 
the place of forfeiture, for the non-performance of the tenant's 
services. 
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■ Forfeiture for exceeding the tenant's power of alienation, 
is still a branch of our feudal system; but it appears the only 
tenants who are subject to it are tenants for /i/e, and for chattel 



(b) GUb. Diitr. ch. 1. 
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estates. Tenants in tail&xe privileged from this forfeiture (c). It 
is not every kind of conveyance -a tenant may use, in aliening 
beyond his power, that will occasion the loss of his tenancy; for 
some conveyances are, in native principle, incapable of preju- 
dicing the lord's reversion, and are therefore over-looked bylhe 
law of forfeiture. For thd purpose of disturbing the reversioner's* 
seisin, they are perfectly harmless, and for this reason, in technical 
speech, have the name of innocent conveyances. But other modes 
of conveyance bear certain inherent principles, which, if illegally 
used, cantiot but injtire the reversioner, and, thev^ore, if the 
tenant adopts either of these-, he does it at his peril. These dan- 
gerous modes of conveyance, by using which a tenant may incur 
the fbrfeiture of his estate, are litery of seisiuy a jfne, a common 
recovery (d). - 

1% It is the nature of livery of seisin, to convey a freehold 
estate. A tenant for years cannot rightfully deliver seii^in for any 
estate. As he is himself not seised of a freehold estate, he can- 
not, rightfully, convey or create one. If he delivers seisin for any 
estate, for life, in tail, or in fee, as he is himself not seised, neither 
estate can form a part of the extsling seisin. The livery, there- 
fore, must have the effect of creating a new seisin, and conse- 
quently a new seisin in fee; and, as- there <;annot ,be two estates 
in fecj at the ssone time, in the same land^ it follows, that the 
elder is divested and turned to a right. A tenant for years, who 
makes livery, divests the .present seisin in fee ; such disseisin is 
plainly injurious to his reversioner, and is punished by the for- 
feiture of his estate for years (e). A., a tenant for life, may de- 
liver seisin to B., for the life of A., or for the joint lives of A. 
and B. ; but if he delivers seisin to a stranger, B., for the life 
of B- (/), in tail (g) w in fee (A), A. creates a new, and divests 
the present seisin in fee. This divesting occasions the forfeiture 
of A.'s estate for life (i). It appears to be one of the prerogatives 



(c) Co. Litt. 251. a. b. 9 Bi. G. 275. % Frest. Abstr. 315. 

(d) Co. Litt. 251. a. b. (0) Ibid. 2B1. G. 274. 
(/) Co. litt. 252. a. Of) Ibid. 

(h) Utt. S. 418. Go. Litt. 252. a. (I) Ibid. 
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of the crown, that it's feudal seignory cannot be prejudiced by 
it's tenant's alienation {k). Then, if A., seised in fee, conveys to 
B. for- life; remainder to C, in tail; remainder to D. in fee; 
here is no reversion, and B. holds immediately of the crown ; and 
if he delivers seisin in fee, and so displaces the existing estate in 

• 

fee-simple, and introduces a new one, the crown .will not be pre- 
judiced by the change. But, still, this livery of seisin violates 
B.'s feudal engagement. It is contrary to his fealty. It disseises 
the .present seisin in the remainder-men, C. and D. It is an 
injury to them, who were as much the object of A.'s conveyance 
as B. himself;, and, therefore B. is equally liable to forfeiture, as 
if he had held of a subject, whose reversion he had divested. 
The interest of the next remainder-man, C, is, by this means,, 
accelerated, and he may now enter to re-vest the seisin divested,,, 
and begin his tenancy. So if A. be tenant for life, reversion or 
remainder in the crown, and A. delivers seisin to B. in fee, this is a 
cause of forfeiture, although the king's reversion or remainder ia 
, not divested by the feoffiiient(0. 

2. The general nature of a fine we may learn from Glanville* 
" It often happens," says this author (m), " that plegis moved in 
" the King's court are determined by an amicable composition and 
" final concord, but with the consent and licence of t^e king, or 
" his justices, whatever the plea may be, whether land, or any 

other thing. Such a concord is, with the general consent of 
* the, persons interested, usually reduced into a writing common 

to all the parties, which is recited before the king's justices of 
•*' the Common Pleas, in whose presence each person's part of the 

writing, agreeing in all things with the other's, is delivered to 

the party. The concord is in the following form*— This is the 

" final concord, made in the court of our lord the King, at West- 

"^^ minster, on the vigil of the blessed Peter, the apostle, in the 33d 

'* year of the reign of King Henry the Second, before Ranulph de 

'** Glanvillq, justiciary of our lord the King, and before H, R. W. 
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(k) Co. Litt. 251. b. (0 Co. Lltt. 251. b. 1 €o. 76. b, 

(m) Beames' Glaav. B. 8. c. 2. 
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\ 

** and T.) and other faithful subjects of our lord the King, then 
" there present ; between the Prior and Brethren of the Hospital 
" of Jerusalem, and W. T., the son of Norman, by Alan, his son, 
'' whom he hath appointed attorney in the court of our lord the 
'^King, to gain or lose, concerning all such land and it's appur- 
^' tenances (except one ox-land and three tofts), which the said 
" W. held : concerning all which land (except the aforesaid ox- 
*^ land and three tofts), there was a plea between them in the 
" court of our lord the King : to wit, that the aforesaid W. and 
Alan concede and attest the gift which Norman the father of the 
said W., made to them; and they quit-claim (1) all that land, 
*^ from them and their heirs, to the Hospital and the aforesaid 
'* Prior and Brethren {or ever ; except the one ox-land aforesaid 
" and the three tofts, which remain to the said W. and Alan, 
^' and their heirs, to ^ held of the Hospital and the aforesaid 
** Prior and Brethren for ever, by the free service of four pence a 
^* year for all service. And for this concession, and attesta- 
** tion, and quit-claim, the aforesaid Prior, and Brethren of the 
*' Hospital, have given to the said Wl and Alan one hundred 
*^ shillings sterling." This form is adapted to the species of 
fine, called in the law-French, a fine " sur conuzance de droit 



(1) It may merit observation, that the meaning of the expression ' quit 
claim/ seems to be very generally misunderstood. In daily practice, the 
operative words used in a release are, " hath remised, released, and for ever 
** quitted claim, and, by these presents, doth remise, release, and for ever quit 
" claim." ' Quitted claim,' seems to be verong. It appears it should be, ' quit 
claimed.' In this expression, the word ' quit' signifies quiet or free ; and 
' claim' seems to be used in the sense of proclaiming or declaring. Glanville 
renders the expression * quit claim' by the latin words * quietus* and ' clamare :' 
— ** illam terram totam quietam clamant de se et heredibus suis," (lib. 8,c. 2.) 
In Littleton, there is a form of a release in these words : — " Novennt uni- 
** versi per prtesentes, me, A,, de B., remisisse, relaxasse, et omninbde me et fuere^ 
" dUms meis quietum clamdsse : vel stc, pro me et haredibus mm quietum clamdsu 
"* C. de D. totum jus, titulum, et clameum, qua habui, habeo, yel quovismodo in 
"Juturum, habere potero, de et in uno messuagio cum pertinentiis in F., S^c, — 
** Know all men by these presents, that I, A., of B., have remised, released, 

and altogether from me and my heirs, quiet claimed : or thus, — ^For me and 
'* my heirs quiet claimed to C, of D., all the right, title, and claim, which I 
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'* came ceo qu'il ad de son don,*' from the words in the concord 
acknowled^ng a right in the plaintiff arising from a prior gift. 
This fine generally implies a fee-simple ; but it is only by im- 
plication, and therefore there is no repugnancy to limit an estate 
for life to the conusee ; for the prior gift, which is supposed, 
might be for life only, or in tail ; and liie general intendment of 
the conusanccy may be qualified by an express limitation (n). 
Another species of fine, called a fine iur done grant et render, 
grants back an estate from the plaintiff to the defendant. The 
conusee, after the right is acknowledged to be in him, renders or 
grants back to the conusor an estate in the land (o). A third 
species of fine is a fine <' sur concessit ;" where the conusor, ia 
order to make an end of disputes, though he acknowledges no 
precedent right or gift, grants to the conusee, an estate de novo, 
by way of supposed composition (p). 

(n) Salk. 340. 2B1. C. 352. 1 Prest. Conv. 202. 
' (o) 2 Bl. C. 353. Cruise oo Fines, 35. (p) 2 Bl. C. 353. 



'* have, or by any means may have, of and in one messuage, with the appur- 
" tenances, in F., &c." (Litt. S.- 446.) The word * quit' occurs in this passage 
ib Chaucer : — 

** Wost thou not how our mighty princes free 
Have thiis commanded and made ordinance. 
That every Cristen wight shal han penance 
But if that he his Cristendome withseye. 
And gon al quite if he wol it reneye V* 

Second Nonnes Tale, v. 15912. 

• ■ 

The very expression, ' quit claim,' is used by Spenser in these lines : — 

" Of all which whenas she could nought deny. 

But clearM that stripling of the imputed blame, 

Sayd then Sir Calidore, * Neither will I 

Him charge with guilt, but rather doe quite clame ; 

For what he spake, for you he spake it. Dame ; 

And what he did, he did himselfe to save ; 

Against both which that knight wrought knightlesse shame ; 

For, knights and all men this by nature have. 

Towards all women-kind them kindly to behav^.' " 

Faery Queene, B. VI. Canto H. 
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It appears the ground of forfeiture, oiwa tenant's leyying a fine, 
is his assumption of a right of alienation exceeding his estate, 
evidenced by his acknowledgment of the hct in court, or, in the 
case of a fine sur conce^9t^,.by his grant which he deliberately 
puts on record. If this assumption appears in ei&er of the aboire 
fines, it seems the tenant will forfeit his tenancy {q), 

3. When a tenant is disseised, he is entitled to recover his 
seisin, by meaps of a suit at law, technically called a real action. 
A common recovery, is a real action, but wholly a fictitious suit. 
A disseisin is supposed, and the demandant recovers from the tenant 
to the praecipe^ an estate in fee^ After judgment, livery of seisin, in 
fee is made to the demandant, under the writ habere facias 'sei" 
smam (r). At common law, the principle of forfeiture, for suf-* 
fering a common recovery, seems to have been, that the existing 
estate in fee was divested by it(s). But the statute 14 Eliz. c. 8, 
appears to have, changed the principle of forfeiture in this case. 
As it makes absolutely void, as to the reversioner or the remainder- 
men, a common recovery suffered by a tenant for life or for years, 
such a common recovery will not now, it is presumed, occasion 
any disseisin. Still the forfeiture seems to remain, although the 
principle of it is altered. 

It frequently happens, that a tenant has, in addition to his 
estate in possession, an estate in remainder, expectant on an in- 
tervening remainder ; as where A. is tenant for life ; remainder to 
B. in tail ; remainder to A. in tail. In this case, the exercise by 
the tenant, of his right of alienation tover his remainder, inde- 
pendently of his tenancy, may, from various circumstances, in- 
volve a question of forfeiture of his estate in possession. On this 
subject, a point of established law should be mentioned, that a 
fine sur conuzance de droit come ceo levied by a person not seised 
of the freehold, will not divest the present seisin in fee (0- A 
remainder-man having the freehold, that is, who is seised of a 
freehold estate in possession, may disseise the existing seisin, by 



(q) 1 Prest. Conv. 902. 
(«) Co.Litt.291. a.b. 



(r) 2 Bl. C. 35S. Figott Recov. 153. 
(0 I Co. 70. 2 PreflU Abstr. 822. 
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levying a fine sur conuzance du droit come ceo ; but a remainder- 
man, not having the freehold, cannot. A remainder-man, not 
seised in possession, can, it is presumed, equally with a stranger, 
divest the present seisin in fiee, by livery of seisin (w) ; but he has 
not the power to do it by means of a fine. It would seem the 
reason why livery of seisin by a remainder-man, not seised in pos- 
session, will divest the existing seisin is, because livery of seisin 
always passes a freehold estate in possession,. and therefore, if it 
does not assign the present freehold in possession, nor grant an 
estate out of it, it creates a new estate of freehold altogether inde- 
pendent of the existing seisin, and by that means a new seisin in 
fee. The livery passes no part of the present fee-simple, yet still 
conveys a freehold estate.- It, therefore, introduces the seisin of 
another fee-simple, ' and as two estates in fee cannot subsist toge- 
ther, and the last is primd facie rightful, the prior seisin in fee is 
disseised. In BredorCs ca8e(t;), A. was tenant for life, remainder 
to B. in tail, remainder to C. in tail. A. and B. joined in a fine, 
sur conuzance de droit come ceo, Sfc, to another in fee, who ren- 
dered a rent-charge of 40/. to A. B. died, without issue, in the 
life-time of A. ; and C. entered upon A., the tenant for life. It 
was held, that the fine did not discontinue B.'s estate-tail, and so 
divest the remainder in C. It pdssed a base fee, determinable on- 
the failure of B.'s issue. B. was not seised in possession. It was 
fiirther decided, that A. did not, by joining in the fine, forfeit his 
life-estate. " And in this case, first it was agreed, that the said 
" fine levied by tenant for life, and him in the first remainder, 
" was no discontinuance either of the first remainder in tail, or of 
" the second, because each of them gave but that only which he 
" might lawfully give : viz. the tenant for life gave his estate, and 
" he, in the remainder, a fee-simple determinable on his estate- 
" tail, and the second remainder is not discontinued, or divested 
" thereby (w)." This case was decided, on the liberal principle, 
of presuming an act not to be tortious, where, by any means, it 
can be construed to be rightful. Suppose the above fine to be 
of the tenant for life, and it will be a wrongful act. A. is seised 



(«) 2 Prest. Abstr. 322. (») 1 Co. 7«. (w) Ibid. 



OF FORFEITURE. 125 

of thi^ freehold, and, therefore, the fine will divest the estates in 
remainder of B. and C. But let it be the fine of B., not seised 
in possession, and it will operate as a grant, an innocent convey- 
ance ; and neither B.'s nor C/s estate-tail will be discontinued 
by it. *^ And it was said, that it cannot be a forfeiture, for the 
" law (which abhorreth wrong) will construe it first to be the 
*' grant of him in the remainder in tail, and afterwards the grant 
*' of the tenant for life; as in many cases, ut res magis valeat 
" qvxim pereat, the law will make construction (x). The grant 
'' of the tenant in tail shall precede, in the judgment of the law, 

the grant of the tenant for life, although it is all by one and the 

same fine(y).*' 






In Sir William Pel^am's CBBe{z), A. was tenant for life, re- 
mainder to B. in tail, remainder to C. in tail, remainder to A. in 
tail, remainders over. A. conveyed, by bargain and sale, to Sir 
William Pelhara in fee. A common recovery was suffered, in 
which, it appears, Sir William was tenant, who vouched A., who 
vouched over the conunon vouchee. It was held, that by suffering 
this recovery, A. forfeited his life-estate. The report of the 
judgment contains the following passages : " But the court did 
" resolve for the plaintiff, because they conceived, that this re- 
" covery was a forfeiture of the estate of Sir William Pelham, for 
*' inasmuch as a common recovery by assent was now, by common 
'^ usage, in a manner become a common assurance and convey- 
ance, upon which an use may be limited and averred, as well as 
upon a fine, or feoffment ; for that cause. Sir Roger Manwood, 
Baron Clark, and all the barons of the Exchequer, upon great 
" deliberation, did resolve, that the said recovery was a forfeiture, 
" and, done to the disinheritance of him in the remainder in tail, 
*^ and was as much in law, as if the said Sir William- Pelham had 
'' le^ed a fine, or made a feoffment. And a difference was taken 
" between a recovery by assent, which is in the natufe of a com- 
mon conveyance, and a recovery without assent of the parties, 
although it be without title. And it was also adjudged by the 



a 
u 






(*) 1 Co. 76. (if) Ibid. Tfl. h. («) Ibid. 14. b. 
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^' whole court, that the entry of him in the remainder in tail was' 
^^ coDgeable, as well after the execution^ as after the judgment ; 
'^ for it being aforfeitnre for the reason aforesaid, the suing ex- 
'' ecution will not toll the entry of him in the remainder. And 
** the court said, it would be mischievous if, before the statute of 
** 14£liz. cap. *8, it should be in ^e^ power of tenant for life, 
by suffering a common recovery, to toll the entry of him in the 
reversion or remainder, and put them to their real actions,' and 
so in danger to be disinherited or delayed ; and to prove the 
same to be a forfeiture, the case adjudged in 5 lib. Ass. pi. 3 and 
5. £.111. tit. entre congeable, 42, was cited, That where the 
plaintiff had demised the land to one A., for term of his life,' 
" which A. procured his son to bring a writ of entry upon the 
statute of Gloucester, supposing that he held of his demise for 
term of his life, by collusion to oust the plaintiff of his rever- 
sion; to which writ A» appeared, and could not deny the 
action, for which the son had judgment ; and before execution 
the plaintiff entered upon A., and the son sued execution, upon 
*^ which the plaintiff brought an as^e, and had judgment to 
** recover (a)" 

- It is material to endeavour to understand the principles of the 
decision in Sir William -Pelham^s case. The recovery was suffered 
after the statute 32 Henry VIII. c. 31. This statute recites, 
*' Where divers persons being seised of lands, tenements, and 
'< hereditaments, as tenants by the curtesy of Engird, or other- 
^' wise only for term of life or lives, have hitherto permitted and 
'^ suffered other persons, by agreement or covin between them 
^^ had, to recover the same lands, and tenements, and other here- 
ditaments, against the same particular tenants, in the King's 
court ; by reason whereof, those persons to whom the reversion 
or remainder thereof hath belonged, have, s^ter the deaths of 
the same particular tenants, been driven to their actions for the 
re-continuance and obtaining of the said lands and tenements so 
** recovered, to their great and importable charges, costs, and 
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(a) 1 Co. 15. b. 
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M expense, and some time have been cleaiiy disherited of the 
'^ same, to their manifest injury and wrong in that behalf/' and 
enacts, — " That all such recoveries hereaftef to be had or {»:ose- 
'^ cuted, by s^eement of the parties, or by covin, as is aforessiid, 
'^ against any such particular tenant, of any lands, tenements, or 
*^ hereditaments, whereof the same particular tenant is, or here- 
'^ after shall be seised, as tenant by the curtesy of England, 
^* tenant in tail after possibility of issue extinct, or otherwise for 
'^ term of life, shall from henceforth, as against such person or 
" persons to whom the reversion or remainder thereof shall. then 
'^ appertain, and against their heirs and successors, be cleatly 
*^ and utterly void and of none effect. 

'' Provided alway, that this act nor any thmg therein contained, 
'^ shall extend or be prejudicial to any person or persons, that ^all 
" hereafter by good title recover any lands, tenements, or heredita*- 
'* ments, without fraud or covine, against any such particular te- 
'' nant as is before mentioned, by reason of any former right or 
" title,; ,nor to avoid any recovery hereafter to be had against any 
such particular tenant, by the assent and agreement of those in the 
reversion or remainder, so that the same assent and agreement 
do appear of record in the King's court ; but that all and every 
such recovery and recoveries so to be had or prosecuted upon 
former rights or titles, or by the assents or agreements of those 
'^ in the< reversion or remainder appearing of record as. is afore- 
'" said, shall stand and be in like force, strength, and effect as they ^ 
<< were before the making of this Act." 

It has been seen, that A., the tenant for life, was not the tenant 
to the proecipe. The tenant to the prcscipe appears to have been 
Sir William Pelham, who vouched A., the tenant for life. A. was 
not tenavity but vouchee, and therefore not within the 32 Henry 
VIII. c. 31. That statute extended notto common recoveries, 
where tenant for life came in, not as tenant, but as vouchee. 
The common law, therefore, applicable to this case was not at 
all altered by the statute 32 Henry VIII. c.31. The bargain 
and sale by A. to Sir William Pelham, and the subsequent re- 
covery, were parts of the same transaction, — one act. Although 
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nominally against the tenant to the prcecipe, the recoveTy was, in 
fact, the recovery of A., the tenant for life. The recovery pro- 
ceeded from A. That the bargain and sale and recovery were 
taken as one act, and that of A., is plain from the circumstance; 
that had the recovery been the recovery, not of A., but of Sir 
William Pelham, it would have been within the statute 32 Henry 
VI I r. c. 31, and consequently void. But clearly it was not 
treated as void. It was the recovery of A., the tenant for life: 
The effect of that recovery was to create a discontinuance of 
the existing estate in fee, and by this means, . to divest thie 
estates in remainder, and to turn them to a right of action; 
It is observable, it did not merely put the remainder-men to 
their right of entry, but to their right of actimi. The re- 
covery created a discontinuance of the estate in fee (6). In- 
deed, it is not clear, that a recovery against tenant for life 
would not, at that period, bar the remainder-men (c). According 
to Mr. Pigott, — *' Before the 32 Henry VIII. c. 31, common re- 
'^ coveries had so strong an operation, that if sl praecipe had been 
" brought against tenant for life, and recovery suffered, it had 
" bound those in remainder. So if, after the stat. 32 Hen. VIII., 
*^ and before tlie statute 14£liz., tenant for life had let foi^ years 
''to one who made a feoffment, and a prcccipe had been brought 
'' against the feoffee, and he had vouched tenant for life, this had 
'' bound the remainder; but the stat. 14 Eliz. cap. 8, helps it (d).*^ 
The first resolution in Jennings's case is, ** that at the common 
'' law, a recovery against tenant for life with voucher, upon a true 
" warranty and recovery in value, would bind him in the re- 
mainder ; and the reason is, because the particular estate, and 
the estate in remainder ,are but one estate, and one warranty 
'' may extend to both, and therefore the recompense in value 
shall enure to both estates (c)." The 32 Henry VIII. c. 31, 
partly remedied the mischief arising froin common recoveries by 
tenants for life. It made void common recoveries by tenants for 
life, tenants to the prcecipe. It did not, however, extend to reco- 
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veries, where tenant for life came in as vouchee (f). In Sir 
William Pelhain's case, A., the tenant for life, suffered a common 
recovery, in which he came in as vouchee ; and the effect of the 
recovery appears to have been, to discontinue the estates-tail in 
remainder. 

It may be useful, in this place, farther to investigate the 
nature of a common recovery. A common recovery is a mode of 
alienation, carried on under the semblance of a bond fide adverse 
real action. It is a feigned real action. But although .fictitious, it 
pursues the steps of a h(md fide adverse action (g). It's princi- 
ples rest on the supposition, that the demandant's title is rightful; 
that the action is really adverse. It is entirely fiction, but the fiction 
is conducted, as if it were reality. The leading principles of the 
really adverse action, and the feigned one> are the same. That a 
common recovery, and a bond fide adverse real action, proceed on 
similar principles, may be shewn by a short comparison of the two 
actions. Suppose A., seised in fee, is disseised by B. B., by 
the disseisin, acquires another estate in fee-simple. B. conveys to 
C. for life, remainder to D. in tail, remainder to E. in fee. A. 
seeks to recover his seisin, by means of a real action. The steps 
of the suit are, the writ, process, count, voucher, entry into the 
warranty, count against vouchee, plea, imparlance, default, and 
judgment. A. sues out a writ of entry in the post(h) against C, 
the tenant of the freehold. After process, the demandant counts 
against the tenant (i); the tenant vouches to warranty B. ; B., 
the vouchee, appears ai^d enters into the warranty. The vouchee, 
havmg entered into the warranty, comes in loco tenentis, and in 
judgment of law is tenant to the demandant, and then the de- 
mandant counts against him, as he did against the tenant be- 
fore (k). The vouchee pleads ; the demandant imparles. The 
vouchee afterwards making default, judgment is ^ven for the 
demandant. The judgment is, " that the said A. do recover his 
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'* seisin against the said C, of the tenements aforesaid, with the 
" appurtenancies ; and that the said C. have of the land of the said 
" B., to the value, &c.(^)." These appear to be the steps of a 
bond fde adverse real action. It is plain, that by the recovery, 
A/s estate in fee is revested. An estate in fee is recovered ; con- 
sequently an estate in fee is lost. The estate lost is the estate in 
fee, divided into the estate for life of C, remainder in tail to D., 
remainder in fee to E. C, D., and E. lose their respective estates, 
and have their remedy over against B(m). Now, suppose A., seised 
in fee, conveys to B. in tail, remainder to C. in tail, remainder to 
D.in fee. B. suflfers a common recovery. He bargains and sells to 
E. in fee, to make him the tenant to the prcecipe. In this fictitious 
action, the same steps are pursued as if the suit were bond fide 
adverse. A demandant, F., sues out a writ of entry in the po5f 
against E. Then follow the process, count, voucher, entry into 
the warranty, count against vouchee, plea, imparlance, default, 
and judgment (w). The writ supposes a disseisin to the de- 
mandant, of an estate in fee. An estate in fee-simple is always 
recovered by a common recovery. F., the demandant, recovers 
an estate in fee. E., the tenant to the proacipe, is supposed to 
recover a recompense, viz. another estate in fee, frOm B., whom he 
vouches. In like manner, in theory, B. recovers a recompense 
from the common vouchee, namely, a fee-simple, to take the 
places of B.'s estate-tail, and the remainders to C. and D (o); so 
that in theory, neither B., nor his issue,, nor C, nor D., lose by 
the recovery against the tenant to the praecipe. 

It should seem, that a common recovery, suffered by a tenant 
for lifcy did, at the common law>;;that is, as it stood before the 
statute of Elizabeth, not Only refsemble a really adverse suit, in the 
means adapted to it's end, but in the end itself. The object of 
either action is to gain an estate in fee, and by each, it would 
appear, an estate in fee was gained. In the common recovery, the 
resemblance held good, by way oi fiction, as far as the means to 
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reach the object extended, but with the attainment of the object, 
fiction seems to have dropt. The effect of a recovery in a really 
adverse action, is to divest an estate in fee ; and the effect of a com- 
mon recovery, suffered by a tenant for life, was, it is apprehended, 
at common law, before the statute of Elizabeth, the same. The 
limitations in Sir William Pelham's case, are to A. for life, re- 
mainder to B. in tail, remainder to C. in tail, remainder to A. in 
tail, remainder over. A. suffered a common recovery. The re- 
covery created a discontinuance of the estate in fee. It divested 
all the estates in remainder. It put B., and the other remainder- 
men, to their right of action, that is, a real action. In that case, 
B. the next remainder-man brought an ejectment, a possessory, 
not a real action. The question was, if the common recovery 
should bar the remainder, or the entry of him in the remainder in 
tail (p). Two points were made for the defendant ; — 1 . That the 
recovery was not within the 32 Henry VIII. c. 31, and, conse- 
quently, not void. 2. That the recovery tolled the entry of him 
in the remainder, and put him to his real action (9). These were 
the points argued for the defendant, but the court took up the 
case on higher ground, namely, the principle of forfeiture. It 
seems to be admitted in the judgment in this case, that the re- 
covery was not within the statute 32 Henry VIII. c. 31, and 
forther, that the effect of the recovery was to toll the entry of the 
plaintiff, and to put him to his real action ; but for these very rea- 
sons, that the recovery was not within the statute, and put the 
remainder-men to their action, it is apprehended, the court de- 
cided, that the tenant for life forfeited his life-estate by suffering 
the recovery. The decision would probably have been the same, 
had the recovery driven the remainder-men to their entry only, 
and not to their action ; although the injury is clearly greater in 
die latter case, a real action being a more troublesome remedy 
than an entry, or an ejectment. The remainders were all discon- 
tinued in Sir William Pelham's case, and discontinued by a tenant 
for life. This the court seems to have considered a sufficient 



(j>) I Co. W. (^) Ibid. 

k2 



I, 



132 OF FORFEITURE. 

cause of forfeiture. Had there been no forfeiture, the remainder- 
men would have been driven, after the determination of the estate 
for Hfe, to their real action, to recover their seisin ; the court 
appears to have sustained the ejectment by reason of the for- 
feiture. On this ground, it should seem, the entry of the remain- 
der-men was lawful. It is apprehended, the cause of the for- 
feiture consisted in the recovery's being a wrongful act, in the 
effect the recovery would have had, .supposing a forfeiture not to 
have taken place, and in the effect it still had, notwithstanding 
the forfeiture. Without the forfeiture, it appears it*s effect would 
have been, if not to bar the remainder-men, at least to toll them 
of their entry, and to put them to their action, to revest their 
seisin. Thus the recoveiry had, properly, two effects in the same 
instant ; one to discontinue the estates in remainder, the other to 
create a forfeiture. It appears the recovery was partly it's own 
antidote. That the forfeiture counteracted the discontinuance. 
If the discontinuance tolled an entry, the forfeiture gave, one. 
Still it would seem, although the recovery had not, by reason of 
the forfeiture, iH^full effect, viz. to put the remainder-men to their 
action, to recover their seisin, yet it still had the effect to divest 
the estates in remainder, and put the remainder-men to their 
entry, to revest their seisin. It is apprehended the recovery was 
not void at common law; and it was not within the statute 
32 Henry VIII. c. 31. Therefore, it should seem the remainder- 
men in Sir William Pelham's case were, until entry, disseised. 
If A. be tenant for life, remainder to B. in fee, and A. dies, B. is 
entitled to enter. Until entry, he has a seisin in law; after his 
entry, a seisin in deed. But if A., the tenant for life, delivers 
seisin to C. in fee, the livery occasions a forfeiture of A.*8 life- 
estate ; but still B. is disseised, and until entry he has not an 
estate. His entry, in this case, is not to turn a seisin in law into 
a seisin in deed, but to revest an estate divested. So, it shouM 
seem, the recovery by A., in Sir William Pelham*8 case, divested 
the remainders, notwithstanding the forfeiture; and the entry,, 
^which was lawful by reason of the forfeiture, was necessary, 
not merely to create a seisin in deed, but to revest a seisin 
divested. 
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After (r) the recovery suffered in Sir William Pelham's case, 
the statute 14 Elizabeth, c. 8, was passed. It recites, " Where 
divers persons being seised, or that have been seised, of lands, 
tenements, and hereditaments, as tenants by the courtesy of 
^' England, tenants in tail after possibility of issue extinct, or 
*^ otherwise, only for term of life or lives, or of estates determinable 
upon life or lives, have heretofore permitted and suffered other 
persons, by agreement or covin between them had, to recover 
the same lands, and tenements, and other hereditaments, 
against ^e same particular tenants, in the Queen's majesty's 
" court, or have permitted and suffered themselves to be vouched 
by othei: persons, by agreement or covin between them had, 
in recoveries suffered of the same lands, tenements, and other 
hereditaments, in the Queen's majesty's court, to the great pre- 
" judice of those to whom the reversion or remainder thereof hath 
" appertained, or ought to appertain :" and enacts, by sections 2 
and 4, " That all such recoveries hereafter to be had or prose- 
cuted, by agreement of the parties, or by covin as is aforesaid, 
against any such particular tenant, of any lands, tenements, 
f^ or hereditaQients, whereof the same particular tenant is or 
'' hereafter shall be seised, of any such particular estate as is 
" aforesaid, or against any other with voucher over of any such 
particular tenant, or of any having, or that had, right or title to 
any such particular estate or tenancy as is aforesaid, shall from 
f^ henceforth, as against such person or persons, to whom any 
" reversion or remainder thereof, by force of any conveyance, or 
'* devise, before that time had or made, shall, ought, or lawfully 
'^ may appertain, and against their heirs, and successors, be 
" clearly and utterly void and of none effect. 

" Provided alway, that this act, nor any thing therein con- 
" tained, shall extend or be prejudicial to any person or persons, 
" that shall hereafter, by good title, recover any lands, tenements, 
" or hereditaments, without fraud or covin, by reason of any former 
" right or title : but that all and every such recovery and reeo- 
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'^ veries, so to be had or prosecuted upon former rights, or titles, 
*' shall stand and be in like force, strength, and effect, as they 
" were before die making of this act. 

" Provided also, that all smd every such recovery and reco- 
veries, to be had or prosecuted, of any lands, tenements, or 
hereditaments as aforesaid, by the assent and agreement of 
any person or persons, to whom any reversion or remainder 
*^ thereof, then shall or ought to appertain, (so that the same 
assent and agreement do appear of record in any court of our 
sovereign lady the Queen's majesty, her heirs or successors); 
'* shate stand and be in like force, strength, and of like effect, 
^' against such person and persons, that shall so assent and 
" agree, their heirs and successors, as they were before the 
'^ making of this act." A fifth section repeals the statute 32 
Hen. VIII. c. 31. 

In Smith v. Clyfford(s), Clyfford was tenant for 99 years, if 
Richards should so long live ; remainder to Richards for life ; 
remainder, to the first and other sons of Richards, successively, 
in tail ; remainder to the heirs of Richards in tail ; remainder to 
Lee in fee. Clyfford and Richards joined in a conveyance, by 
lease and release, to Gregg, to make him tenant to the proecipe, 
to suffer a common recovery. The recovery was suffered, in 
which Gregg was tenant, who vouched Clyfford and Richards. 
It was held, that the estate-tail, limited to the sons of Richards, 
was not divested by the recovery, nor was there any forfeiture of 
the respective estates of Clyfford and Richards. The opinion of 
the court, delivered by Mr. Justice Ashurst, is as follows : 

" The only question that has been made, is, whether the re- 
" covery that has been suffered by Clyfford, the tenant for years, 
" and Richards, the tenant for life, or the acts which were done 
" preparatory to it, will amount to a forfeiture of their respective 
" estates? Now, as to Clyfford, the tenant for years, it will 
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" be totally nugatory to consider whether he has done any act 
'* to forfeit his estate, unless the tenant for life has likewise for- 
" feited his ; for if he has not, he is the only person who can 
" take advantage of the forfeiture of the estate for years ; so that 
" I shall lay the question relative to the tenant for years entirely 
^* out of the case. 



« 






" In regard to Richards, the tenant for life, it is insisted, that 
by suffering a recovery, he has forfeited his estate for life, for 
" which was cited Co. Lift. 356. a. The passage is, * Here 
note, that albeit the action be false and feigned, yet is the 
recovery So much respected in law, as it worketh a discour 
tinuance. But if tenant for Hfe suffer a common recovery, 
" or any other, recovery, by covin and consent, between the 
" tenant for life and the recoveror, this is a forfeiture of hig 
" estate, and he in the reversion may presently enter for the 
" forfeiture.' Lord Coke then observes, that * since Littleton 
" wrote, the statute 14 Eliz. c. 8, was made, concerning this 
" matter, which hath been well construed and expounded, and 
" needs not to be repeated,' But we all of us think that this 
" passage can only be understood of a bare tenant for life, who 
" takes upon himself to do an act inconsistent with the nature 
" of his estate ; and which, before the statute of Elizabeth, 
** would have displaced the remainders subsequent, and turned 
" them to a right. The forfeiture of his estate was, therefore, 
" a proper punishment upon him for attempting to do an act 
^' inconsistent with his tenure, and calculated to injure him in 
^* the reversion. But the law will never punish a man for doing 
" that, which is not inconsistent with the nature of his estate^ 
" and which may have a legal operation. Such is the case here ; 
" for Richards stood in two several characters ; that of tenant 
" for life, with a remainder in tail, subsequent to that limited to 
" his first and other sons. This remainder in tail is all that he. 
" sought to bar ; and the law says, that having the immediate 
"freehold, and an estate-tail in remainder in him, he has a right 
" to bar it. Upon what principle then is it that a forfeiture should 
" be incurred? Has he taken upon him to do any act incon- 
" sistent with the nature of his estate ? The tenant to the 
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prcecipe is made by lease and release ; this is a lawful convey- 
anccy as it is called, and passes no more than a man lawfully 
'^ may. Had it been done by feoffment, that perhaps, in respect 
^' of the manner of doing it, might have admitted of some argu- 
" ment; but here it was perfectly legal. 
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The next thing is, whether the recovery itself will operate so 
as to subject him to a forfeiture? And, as to this, we are all 
clearly of opinion, that it does not ; because there was a legal 
" subject for it to work upon, viz. his remainder in tail. Richards 
" is vouched, and enters' into the warranty, not in respect of his 
'' tenancy for life, but of his remainder in tail ; and the recom- 
" pence in value is supposed to go to those who would have been 
** entitled to his estate-tail, and those who stood subsequent to 
'* them, and passes over his first and other sons, who have the 
" first estate-tail in them. And as they receive no recompence, 
" their estate is not displaced, nor in any manner afiected by the 
" recovery. 

" It seems plain, from the words of the statute of Elizabeth, 
• ** what kind of recoveries the legislature considered as fraudulent, 
*' and meant to prohibit ; for it says, * that all such recoveries 
" hereafter to be had or prosecuted, by agreement of the par- 
** tieSy or by covin, as is aforesaid, against such particular 
''^ tenant of any lands, &c. whereof the same particular tenant 
is, or hereafter shall be, seised of any such particular 
estate as is aforesaid, or .against any other, with voucher 
over of any such particular tenant, &c.. shall, as against 
" those in remainder or reversion, be void and of none effect.' 
" Then comes a proviso, ' Tfhat nothing therein contained 
" shall extend, or be prejudicial, to any person that shall 
" hereafter, by good title, recover any lands, &c. without any 
^^ fraud or coviUy by reason of any former right or title y 
'* but that all such shall be in like force as before the making of 
" the act.' Therefore a recovery suffered under the circumstances 
" wBich exist in the present case, is expressly saved. And we 
" are all of opinion, that there must be judgment for the defend- 
" ant." 
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In Smith v. Clyfford, laying the question relative to the tenant 
for years out of the case, the limitations may be stated* thus: — 
A. tenant for life, remainder to the first and other sons of A. in 
tail, remainder to A. in tail, remsdnder'to C. in fee. Thes^ limi- 
tations, it will be seen, correspond with those in the case of Sir 
William Pelham. In each case, A, was tenant for life, with a 
remainder to A. in tail, expectant on an intervening remainder in 
tail ; and, in each case, A. suffered a common recovery. In Sir 
Wilham Pelham*s case, it was decided, that the recovery didy and 
in Smith v. Clyfford, that it did not occasion the forfeiture of the 
estate for life. 

A learned writer appears to be of opinion that Sir William 
Pelham's case is the better decision, and that Smith v. Clyfford 
will not be followed (^). But the statute 14 Elizabeth, c. 8, 
seems materially to distinguish the two cases. The question of 
forfeiture in Sir William Pelham's case, arose on a recovery suf- 
fered before that statute. Indeed, since the statute of Elizabeth, 
the two cases appear to be alike, only in their limitations. The 
principle of the forfeiture in Sir William Pelham's case, seems to 
have been, that the recovery divested B.'s estate in remainder, 
expectant on A.'s life estate. The principle, in Smith v. Clyfford, 
that the recovery did not create a forfeiture, appears to be, that 
the recovery did not divest B.'s estate in remainder, expectant on 
A.'s life estate. In the judgment in Smith v. Clyfford, it is as- 
sumed, that if A. be tenant for life, remainder to B. in tail, re- 
mainder to C. in tail ; C, with the concurrence of A., the tenant 
for life, may suffer a common recovery, without divesting the in- 
tervening remainder of B. If this cannot be done, and the re- 
covery must divest B.'s remainder ; then, it should seem to follow, 
on principle, that the forfeiture of A.'s life estate is inevitable. 
But if it can he done, the principle of forfeiture appears not to 
exist. If in a case like Smith v. Clyfford, B.'s estate would, by 
the common law, be divested by a common recovery suffered by 
A., tenant for life, then there appears to be some ground to eon- 
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tend, that the recovery i^ void, as to B., by virtue of the statute 
of Elizabeth. On this point, the common law, before the statutes 
32 Hemy VIII. c. 31, and 14 Eliz. c. 8, must not be forgotten. 
In the common law we must look for the mischief intended to be 
remedied by those statutes. It appears, that if before the act of 
Hen. VIIL, A. was tenant for life, remainder to B. in tail, re- 
mainder to A. in tail, and A. suffered a common recovery, that 
this recovery, if it did not bar the remainder-man, B., would, at 
least, have put him to his right of action. This was an evident 
injury to B., and probably this was one case, for which the statute 
of Henry VIIL intended to provide a remedy. But that act did 
not go far enough: it did not extend to common recoveries, 
where the tenant for life came in as vouchee. Consequently, if 
between that statute and the statute of Elizabeth, A. being tenant 
for life, remainder to B. in tail, remainder to A. in tail, A. suffered 
a common recovery, in which A. was not tenant y but vouchee ; 
can there be any doubt, but that this recovery, if it had not 
barred the remainder-man, B., would, at least, have put him to 
his right of action? To such a case, the statute of Henry VI II. 
did not apply. It was left, therefore, to the common law. The 
limitations supposed are precisely the limitations in Sir William 
Pelham*s case, where, likewise, the recovery was suffered between 
the statutes of Henry VIIL and Elizabeth. The question in that 
case, the points made by the counsel, and the judgment of the 
court, all tend, it is thought, plainly to shew, that the effect of a 
recovery, in which A., the tenant for life, was vouched, between 
the statutes of Henry VIIL and Elizabeth, was, if not to bar the 
remainder-man, B., at least to put him to his right of action. 
Thqn what was the object of the statute of Elizabeth ? Was it 
not to complete the remedy intended to be provided by tl\e statute 
of Henry VIIL ; fully to meet the mischief which existed by the 
common law ? The mischief was, that B.'s remainder was divested 
by a recovery in which A. was vouched ; and can there be any 
doubt, if the statute of Henry VIIL had extended to recoveries, 
in which the tenant for life is vouchee y but that the case of Sir 
William Pelham would have been considered within the statute ? 
Was it not out of that statute merely because, there, A. came 
in as vouchee, and Mras nqt the tenant to the praecipe ? Both 
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Statutes, the 32 Henry VIII. c. 31, and 14 Eliz. c. 8., were 
made to protect remainders expectant on estates for life. The 
first did not extend to recoveries, where tenant for life came 
in as vouchee, and therefore that act is repealed by the statute of 
Elizabeth, and the remedy appUed to both cases, either where 
the tenant for life is himself the tenant to the proecipe, or where 
he comes, in as vouchee. Between a case with the above limita- 
tions, and Jennings* case(2i), there is an important difference. In 
the above limitations, A. is tenant for life, remainder to B. in tail, 
remainder to A. in tail. A. suffers a common recovery, without 
the concurrence of B. In Jennings' case, A. is tenant for life, 
remainder to B. in tail, reversion in fee in C. A. and B. join in 
a common recovery, in which A. is tenant, who vouches B. No- 
thing can be more clear than that the statute of Elizabeth does 
not apply to this case. The mischief intended to be remedied by 
that act, was the divesting of a remainder or reversion expectant 
on an estate for life ; not a remainder or reversion expectant on 
an estate-^ai^. Then, where A. and B. join in the recovery; Mrith 
reference to C, this is the recovery of a tenant in tail. It 
amounts to a surrender by A. and a recovery by B., tenant in 
tail, in possession (v). In Jennings' case, no remainder or re- 
version is wrongfully divested ; C.'s reversion is lawfully barred. 
Suppose A. tenant for life, remainder to B. in tail, remainder to A. 
in tail, remainder to C. in fee. The statute of Elizabeth was 
clearly not made to protect C.'s remainder. But it is appre- 
hended, it was made to protect B.'s remainder, intervening between 
A.'s life estate and his remainder in tail. B.'s remainder is ex- 
pectant on an estate for life, and, in the case supposed, is, by the 
common law, divested. The intervening remainder of B. ap- 
pears essentially to distinguish this case from that of Jennings.' 
In the latter there plainly does not exist the evil which called for 
the statutes of Henry VIII. and Elizabeth, but in the other case 
there as plainly does. The evil was, the divesting a remainder ex- 
pectant on an estate for life ; and, at the common law, precisely 
this mischief appears to arise ; if A., being tenant for life, re- 



(u) 10 Co. 43. b. (v) See Co. LiU. dSSL a. 



140 DOWER. 

mainder to B. in tail, remainder to A. in tail, A. suffers a common 
recovery. Sir William Pelham's case, and Smith v. Clyfibrd, are 
alike in their limitations, but unlike in other respects. In the 
former, the recovery was suffered before the statute of Ehzabeth. 
The recovery was not void. It divested the estates in remainder. 
This divesting was the ground of forfeiture. In the latter, the 
recovery was suffered after the statute of Elizabeth. It was void, 
by that act, as to the next remainder-man. Being void it did not 
divest his estate. Here, therefore, is no divesting to be the ground 
of forfeiture. If A. is tenant for life, remainder to B. in tail, re- 
mainder to A. in tail, and A. suffers a common recovery ; since 
the statute of Elizabetli, the' recovery, being void, as to B., it 
appears, as to him, to be a species of innocent conveyance, and 
as much so as a bargain and sale, or a covenant to stand 
seised. If A. suffers a common recovery, in which he makes the 
tenant to theproecipe by a bai^in and sale, the recovery cannot 
injure the intervening remainder of B., but the effect of it is, to 
enlarge A.'s remainder in tail into a fee simple ; and by this means 
to bar his issue, and the remainders over, and the reversion. 
The law permits the recovery to have this effect. Why, then, 
should it cause the forfeiture of the estate for life ? 



SECTION XVII. 

Dower is a widow's 'portion of certain lands of her hus- 
band (a). 

By the common law and Magna Charta, she is entitled to a 
third (b) ; but by particular custom she may have a half, or even 
* the whole (c). By custom, also, dower may be less than a third, 
as a fourth only (d). 



(a) Litt. S. 3». Co. Litt. 30. b. (b) Litt. S. 37. 9 Hen. 3. cV. 

(c) Litt. 8. 37. Go. Litt SI. a.ia3. b. (d) Co. Litt. 33. b. 
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A right to dower attaches on all the hiisbatid's lands, of which 
he is at any time seised during the coverture (c). 

The seisin may be either in deed or in law(y). 

It must be a sole seisin, or in common, and not a joint 
seisin (^f). 

It must be of the freehold (A), and of a fee (i). 

The estate in fee may be in fee-simple, or fee-tail general {k) ; 
or it may be in special-tail, provided that, by possibility, the wife 
may have issue by her husband, which may inherit under the 
intail (/ )• 

The estate in fee, or in tail, may be either in possession or re- 
mainder. But if in remainder, then not expectant on a freehold 
estate not in the husband (w). 

It must be an estate ; not a- right only to an estate di- 
vested (n). 

It must be a legal, not a trust estate (o). 

It should seem, a tenancy in dower commences from the as- 
signment of the dower (p). 

Magna Charta(5') provides that it be assigned within forty 
days after the husband's death (r). 



(«) Litt. S. 36, (f) Co. Litt. 31. a. 

ig) Litt. S. 45, 44. Co. Litt. 37. b. 
(A) Go. Litt. 32. a. Perk. 333. Prest. EsUt. 560. 

(i) Litt. S. 36. Perk. 333. (*) Utt. S. 36. (/) Litt. S.53. 

(m) Perk. 335. DCincomb v. Dnncomb, 3 Lev. 437. Bates's Case, Salk, 354. 
Prest. Est. 560. 
(f») Go. Litt. 31. a. Prest. Est. 543. 
(o) 2 Atk. 526. Harg. Go. Litt. 29. a. (6). 

(p) Co. Litt. 37. a. 37. b. («) Gap. 7. 

(r) Go. Litt. 34. b. 
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It appears it is to be assigned by the tenant to the prcecipe of 
the land (5). 

If the husband had a sole seisin, it is generally true, that dower 
is to be assigned by metes and bounds, to be held by the doweress 
in severalty (0- 

If he were seised in common, then, as in this case, the land 
cannot be set out by metes and bounds, it is to be assigned to the 
doweress, to hold in common (w). 

It must be assigned to her, to hold for her life (u). 

It appears, though the dower be assigned, the doweress has not 
an estate till entry (w). 



SECTION XVIII. 

The curtesy of England is the right of a husband, to tenant 
certain lands of his wife, after her death (a). 

The right is said to be so called, because it is peculiar to Eng- 
land (b). 

It is known, however, in Scotland and Ireland (c) ; and, if 
not still, has been in use in Normandy also((/). 

A husband's right to be tenant by the curtesy, attaches imme- 



(«) Go. Litt. 34. b. 35. a. Perk. 404. 

(t) Litt. S. 36. Go. Litt. 33. a. 32. b. 34. b. See Harg. Co. Litt. 34. b. (1). 

(tt) Litt. S. 44. Co. Litt. 32. b. 

(v) Litt. a. 30. Co. Litt. 30. b. (to) Co. Litt. 37. a. (1). 

(a) Spelm. Gloss, voc. Jos Gurialitatis. Litt. 8. 25. (b) Litt. S. 36. 

(c) Co. Litt. 30. a. (d) Spelman Gloss, voc. Jas Garialitatis. 
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diately (e) on the birth of issue, of him and his wife, born alive (/), 
in the life- time of the wife(gf), and which may, by possibility, in- 
herit the land as heir to the wife (A). 

A tenancy by the curtesy commences at the death of the 
wife (i). 

It is for an estate for the life of the husband (^). 

It is of all the land of the wife, of which she was seised during 
the coverture (I), 

It must be a seisin, and not a right to a seisin (m). 

A seisin in deed, and not a seisin in law only(»). 

The seisin must be of the freehold (o), and of a fee(p). 

The seisin in fee may be in fee-simple, or in fee-tail general, 
or as heir in tail-special (^), or in fee-tail special, if, by possibility ^ 
the issue of the husband and wife may inherit the land, as heir in 
tail to the wife (r). 
« 

The seisin in fee-simple or tail, may be either in possession or 
remainder; but if in remainder, then not expectant on an estate 
of freehold not in the wife (s). ^ 

The seisin of the wife may be either before or after the birth 
of the issue (t). 



(e) Co. Litt. 30. a. CfJ Litt. S. 35. Co. Utt. 20. b» 

(y) Co. Litt. 29. b. (*) Litt. S. 52. Co. Litt. 29. b. 40. a. 

(i) Litt. S. 35. But see Co. Litt. 30. a. (k) Litt. S. 35. 

(0 Ibid. (m) Co. Litt. 29. a. 

(n) n)id. (o) Ibid. See Harg. Co. Litt. 29. a. (7). 

Cp) Litt. S. 35. (g) Ibid. (r) Litt. S.52. Co. Litt. 29. b. 40. a. 

( « ) Co. Litt. 20. a. (t) Ibid. 20. b. 30. a. 
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SECTION XIX. 

" Tenant in fee-tail, after possibility of issue extinct, is where 
'' tenements are given to a man and to his wife in especial tail ; if 
*' one of them die without issue, the survivor is tenant in tail 
" after possibility of issue extinct. And if they have issue and 
" the one die, albeit that during the life of the issue, the survivor 
'^ shall not be said tenant in tail after possibility of issue extinct ; 
'' yet if the issue die without issue, so as there be not any issue 
*' alive, which may inherit by force of the tail, then the surviving 
'^ party of the donees is tenant in tail after possibility of issue 
" extinct (a). 

'^ Also, if tenements be given to a man, and to his heirs which 
he shall beget on the body of his wife, in this case the wife hath 
nothing in the tenements, and the husband is seised as donee 
'^ in especial tail ; and, in this case, if the wife die without issue 
" of her body, begotten by her husband, then the husband is 
<^ tenant In tail after possibility of isue extinct (6). 

'* And note, that none can be tenant in tail, after possibility of 
" issue extinct, but one of the donees, or the donee in especial 
tail. For the donee in general tail, cannot be said to be tenant 
in tail after possibility of issue extinct ; because, always during 
his life, he may, by possibility, have issue which may inherit by 
'^ force of the same intail. And so, in the same manner, the 
" iss^e which is heir to the donees in especial tail, cannot be 
^^ tenant in tail after possibility of issue; extinct, for the reason 
" above said (c).*' 

A tenant intail after possibility is so called, because by no 






u 



(a) Liu. S. 33. (b) lb. S. 33. (c) lb. S. 34. 
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{>ossibility he can have any issue inheritable to the same estate 
tail. But if land is given to a man and bis wife, and to the heirs 
of their two bodies, and they live till each of them is an hundred 
years old, and have no issue, yet do they continue tenants in tail^ 
for the law sees no impossibility of having children (c?). 

A tenant in tail after possibility, is a tenant for his own life(e). 
But besides the enjoyment of all the ordinary rights attached to a 
life-estate, from having once been tenant of an inheritance, he 
retains, on this account f^), a few pTivileges not belonging to 
other tenants for life. The chief of these hf that he is dispunish-^ 
able for waste {g)^ For the purpose of alienation, this tenant 
has but an estate for his own life (k), . If he assigns his ei^te^ 
his assignee is but a.bare tenant for the life of the assignor ; and 
he will not enjoy the extraordinary privileges incident to a te-^ 
nancy in tail after possibility of issue extinct. These privileges 
are not transferrible, and are extinguished by the tenant's as^ 
signment(2). 



SECTION XX. 

If a woman be tenant in tail ex provisione viri, within the 
intent of the statute 11 Hen. VII. c* 20, her powers of alienation 
are limited and controlled by that act. It enacts, " That if any 
woman which shall have any estate in tall, jointly with her 
husband, or only to herself, or to her use, in any manors, lands, 
" tenements, or other hereditaments, of the inheritance or pur^ 
" chase of her husband, or given to the said husband and wifef in 
** tail, by any of the ancestors of the said husband, or by any 
** other person seised to the use of the said husband or of his 

(d) Co. Litt. 28. ai («) Ibid. 37. b. T/; Ibid. S8 a. 

(jf) Ibid. 27. b. Harg. Co. LitU 27. b. (4). 

(h) Co. Litt. 28. a. 316. a. (i) Ibid. 1^8. il 

L 
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** ancestors, and shall hereafter being sole, or with any other 
^^ after-taken husband, discontinue, alien, release, or confirm 
" with warranty, or by covin sufier any recovery of the same 
^* against them, or any of them, or any other seised to their use, 
'* or to the use of either of them, after the form aforesaid ; that 
^* all such recoveries, discontinuances, alienations, releases, con- 
^* firmations, and warranties, so to be had and made be utterly 
" void and of none effect. 

'* And that it shall be lawful to every person and persons to 
'^ whom the interest, title, or inheritance, after the decease of the 
*' said women, of the said manors, lands, and tenements, or other 
*< hereditaments, being discontinued, aliened, and suffered to be 
'^ recovered, after the first day of December «next coming, in the 
*^ form aforesaid should appertain, to enter into all and every of 
" the premises, and peaceably to possess and enjoy the same, in 
** such manner and form as he or they should have done, if no 
" such discontinuance, warranty, nor recovery, had been had nor 
" made. 

" That if any of the said husbands and women, or any other 
<' that shall be seised to the uses of them, of the estate afore 
*' specified, after the said first day of December, do make or 
*' cause to be made, or suffer any such discontinuance, aliena- 
** tions, warranties, or recoveries, in form aforesaid, that then it 
^* shall be lawful to the person or persons to whom the said * 
^* manors, lands, or tenements, should or ought to belong after 
^* the decease of the said women, to enter into the same, and them 
'* to possess and enjoy, according to such title and interest as 
<< they should have had in the same,, if the same women had been 
<^ dead, no discontinuance, warranty, nor recovery, had as against 
" the said husband during his life, if the said discontinuance, 
** alienation, warranties, and recoveries, be hereafter had, by, or 
** against the same husbands and women during the coverture 
" and espousal betwixt them. 

'' Provided alway, that the said women after the decease of 
^' their said husband may re-enter into the said manors, lands 
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^^ ^nd tenements, and them to enjoy according to their 6rst estelte 
*' in the same* 

'* That if the said women, at the time of such^discontinuancCj 
'' aUenattons, recoveries, warranties, after the said first day of 
'^ December, in form aforesaid, to be had and rnade^ of any of the 
<^ premises, be sole, that then she shall be barred and excluded 
^' of hdr title and interest in the same from theneelbrth; and that 
^^ the person and persons, to whom the title, interest, and possessioa 
'' of. the same should belong after the decease of the said woman, 
shall, immediately after the said discontinuances, alienations, 
warranties, and recoveries, enter into the same manors, lands^ 
'' tenements, and odier hereditaments, and them to possess and 
<^ enjoy, ^uxording to his or their title in the same* 

" Provided also, that this act extend not to any such recovery 
" or discontinuance to be had, where the heirs next inheritable 
'^ tp the said woman, or }ie or they that mp. after the death of 
the same woman, should have estate of inheritance in the same 
manors, lands, or tenements, be assenting or agreeable to th^ 
'' said reqoveries, where the same assent and agreement is of' 
'^ veoord or inroUed. 

'^ Provided alsOj that it shall be lawful to every such woman 
" being sqle, or married after the death of her first husband, to 
'* give, sell, or make discontinuance of any such lands, for term 
'* of her life only, after the course and use of the common law 
" before the making of this present act." 

The occasion of this statute seems to have arisen out of the foU 
lowing circumstances. Before the statute of uses, 27 Hen. VIIL 
c. 10, it was very usual, from various causes, to convey lands to 
trustees, in trust for the party making the conveyance. Such a 
conveyance vested the legal estate in the trustees, and raised an 
equitable interest in the cestui que trust. As dower does not 
attach on a trust estate, it follows that the wife of a cestui que 
trusty unless he had a legal estate in other lands^ would have no 
title to dower on her husband's death. It seems very probable 

l2 
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thatihis circumstance (a) gave rise to a mode of marris^e set-> 
tlement, by which the husband, in order to secure a jointure to 
the wife, caused certain lands to be conveyed, either to himself 
and his wife jointly, sometimes for life and sometimes in tail, or 
to the wife solely for life or in tail (b). Under a settlefnent of 
this description, the wife, at her husband's death, became sole 
tenant for life or in tail ; and if in tail, tenant with full power to 
bar the issue of the marriage, and the reversion on the intail, by 
suffering a common recovery. 

The exercise of this power appears to have been the imme- 
diate cause of the statute 1 1 Hen. VII. c. 20. , 

, The design of the act is to fulfil the intention of the settlement ; 
and, in furtherance of this object, to protect the issue of the mar- 
riage, and the husband's reversion (c). 

The chief 6^ec^ of the act seems to be, that if a woman be 
tenant in tail, ex provisione viri, within the intent of the statute, 
her power of alienation is confined to her life estate ; and she is 
deprived of the ordinary privilege of a tenant in tail, to bar the 
issue under the intail by a fine with proclamations, and the 
issue, remainder-men, and reversioner, by a common recovery (d). 



(a) See Cruise Recov. 83. (b) See the stat. 11 Hen. VII. c. 80. 

(c) Plowd. 464. a. Foster v. Pitfall. Cro. Eliz. 2. Sugd. Gilb. Uses. (157). note (10). 
(159,) note (2.) (d) 1 Prest. Abttr. 447. 
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SECTION XXI. 

Land maybe granted to two or more persons to hold jointly, 
when, unless they be husband and wife, at the time of the con- 
veyance, they are cslled joint-tenants {a). These tenants yoin^Zy 
tenant cdl the land, and neither without the other tenants any 
part of it. Suppose A., B., and C, joint-tenants of 150 acres. 
As joint-tenants, neither A., nor B., nor C, singly, tenants any 
part of them, but all three together the whole 150 acres. A. does 
not tenant 50 acres, B. 50, and C. 50, but A., with B. and C, 
the whole 150 ; and in like manner B. with A. and C, and C. 
with A. and B (b). 



It is commonly said, that a joint-tenant is seised per my et 
per tout, by the moiety or half, and by all (c). It is apprehended, 
this expression has not always .been correctly understood. Lit- 
tleton says, "it is commonly said, that every joint-tenant is 
" seised of the land, which he holdeth jointly, per my- et per 
" tout ; and this is as much as to say, that he is seised by every 
" parcel and by the whole, &c. And this is true ; for in every 
" parcel, and by every parcel, and by all the lands and tene- 
" ments, he is jointly seised with his companion (d)." Sir William 
Blackstone says, " joint- tenants are said to be seised per my et 
" per tout, by the half or moiety and by all : that is, they each of 
" them have the entire possession, as well of every parcel as of 
" the whole. They have not, one of them, a seisin of one half 
" or moiety, and the other of the other moiety ; neither can one 
" be exclusively seised of one acre, and his companion of ano- 
" ther; but each has an undivided moiety of the whole, and not 



(a) Litt. S. 277. Co. Litt. 180. b. 
(e) Litt. S. 288. 2 Bl. C. 182. 



(b) Litt. S. 28S. Co. Litt. 180. s« 
(d) Litt. S. 288. 
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*• the whole of an undivided moiety (c)." Neither of these ex- 
planations of the phrase per my et per tout, appears very satis- 
factory. Their object is to shew in what respect a joint-tenant 
may be said to be seised of a part as well as of the whole. But 
although they shew that, in one respect, a joint-tenant may be 
s^d to be seised per my et per tout, yet, it should seem, they do 
not point out in what respect, consistently with much good sense, 
this tenant may be said to be so seised. Suppose A. and B. joint- 
tei^ants of 100 acres; then, according to the above interpreta- 
tions of the words per my et per tout, A. is said to be seised of 
50 acres and of 100, and B. of 50 and of 100 ; for what rea* 
son? because, being seised of 100 acres, he is seised of 50. 
Suppose A., B., and C, joint-tenants of 30 acres. A. is seised of 
10 acres and 30, B. of 10 and Of 30, and C. of 10 and of 30; 
and for this reason, because each being seised of 30, each is seised 
of 10; in other words, because each is seised of the whole, there^ 
fore each is seised of every part. So far only, the common expla- 
nation of the words per my et per tout, is open to objection. But 
farther, the truth is, that according to such an interpretation, 
a yom^-tenant is no more seised per my et per tout, than a sole 
tenant is. Suppose A. sole tenant in fee of 100 acres; A. is cer- 
tainly seised of 50 acres and of 100, that is, of every part and of 
the whole, as much so as if he and B. were joint-tenants of the 
100 acres. The words per my et per tout, so understood, are, 
surely, quite as applicable to a single as they are to a joint- 
tenancy. In this view there is nothing at all in them that 
they should be applied exclusively to a joint-tenancy; for 
they mean but this, that a joint-tenant is seised of the whole 
and of every part ; of every part and of the whole : and the 
very same thing may be said, with equal truth, of a sole 
tenant. So considered, the words per my et per tout, marie no 
peculiar property of a joint-tenancy, but ftpply as well to a single 
tenancy ; and applied to either, repeat only what is self-evident. 
It is apprehended. Sir Edward Coke furnishes a better,, indeed, 
the only reasonable ground for saying, that a joint-tenant is 
seised per my et per tout. In Co. Litt. 186. a., is this passage : — 

(«) 2 Bi. c. m. 
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" * Per my et per tout' Et sic totum ienet et nihil tenet; 
*^ set/, totum conjunctim, et nihil per se separatim. And albeit 
'' they are so seised (as for example, where tiiere be two joint- 
'' tenants in fee,) yet, to divers purposes, each of them hath but 
" a right to a moiety; as to enfeoff, give, or demise, or to forfeit, 
*^ or lose by default in a praecipe.*' Here, indeed, is a reason given 
for saying that a joint-tenant is seised per my et per tout. With 
his companions, a joint-tenant is seised of the whole ; but singly, 
to some purposes, he is seised of a part; namely, to the purposes 
of alienation, to forfeit, and to lose by default in a preecipe. It 
would be idle to say that a sole tenant is seised per my et per toui^ 
of a part and of the whole, because he is seised of both to all pur- 
poses. But although ayomZ-tenant be seised of the whole, yet it 
is not improper to say, besides, that he is seised of a part ; be- 
cause, notwithstanding he is seised of the whole, it is not to all 
purposes; and, moreover, he is seised of a part to particular' 
purposes, namely, to alien, to forfeit, &c. To some purposes he 
is seised of the whole, to others of a part only. As seised per 
tout, one joint-tenant cannot deliver seisin to his compani<m; as 
seised per my, he may deliver seisin to a stranger. Thus, if A* 
and B. are joint-tenants of 100 acres ; as seised per tout, A. can- 
not deliver seisin to B., nor B. to A., since both are already in 
possesstoa. As seised per my, A. or ,B. may deliver seisin of 60 
undivided acres to a stranger, C. If A., B., and C, are joints 
tenants of 30 acres ; as seised per tout, neither can deliver seisin 
to either of his companions ; as seised per my, namely, in . thid 
ease of a third, A., or B., or C, may deliver seisin of 10 undi- 
vided acres to a sitranger, D. 

The expression, per my et per tout, marks the leading distinc- 
tion between a joint^tenancy and a tenancy in common. A tenant 
in common is seised per my, not per tout, A joint-tenant per 
tout, and, to some purposes, per my also. If A. and B. are te- 
nants in common of 100 acres, m equal shares, for their lives, A. 
and B. are each sqised of 50 undivided acres only. If they be 
joint-tenants, A. with B. is seised of 100 acres, and A. or B. 
alone, to some purposes, of 50 undivided acres. As applied to 
a joint-tenancy, the expression per my et per tout, is, perhaps, 
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not strictJy accurate. It might be more correct to say, per tout 
et per my, since it is the seisin per tout, which gives to joint-r 
tenants their name. As seise^ perm^, these tenants are tenants 
in common, 

\ 

f 

If a joint-tenancy is created by livery of seisin, the livery may 
be made either to all the tenants, or to some, or to one only, in 
the name of all (f,) And if the seisin be delivered to one or 
more, in the name of all, it immediately vests an estate in all 
the parties, so that livery afterwards to the rest is not necessary. 
Indeed, an inconsistency would arise from it, since quod semel 
meum est, amplkis meum esse non potest (g). It should be no- 
ticed, however, that if one of the tenants, in whose name, livery 
is given, is not present on the land at the time, 'then, either the 
livery must be accompanied by a conveyance by deed, or the per- 
son who is to receive the seisin for the absent party, must be 
appointed by deed, his attorney for this purpose : otherwise, as 
to such person not present, the livery will be void. But if a 
deed of conveyance accompanies the livery, such power of attor- 
ney, to receive seisin, is not necessary; and livery, without it, to 
one party in the name of another, who is absent, will be good (A). 
If a joint- tenancy is created for years, the entry of one lessee is, it 
is presumed, the entry of all, and vfill giye to each an estate. 

It appears the service of the oath of fealty is to be done jointly by 
joint-tenants (t). But it seems, if other services of joint-tenants 
be done by one or more of them, it will be sufficient for the 
rest (k). In ancient feudal times, if two joint-tenants held of the 
king by knight-service, if one tenant did the duty, the other could 
not be compelled to serve (Z). 

To constitute a joint-tenancy, there are four requisites : — 

1 . It is essential, that the several persons be made tenants by 



(f) Co. Litt. 48. a. (g) Ibid. 40, b. 

(A) Ibid. Dyer, 14. 35. (i) Co. Litt. 07. b. 

(A) Ibid. 70. b. (/) Ibid. 
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one and tbe same act(w). Therefore, whenever. two or more per^ 
$on8 are, at the same time, tenants of land by grant, but they 
have not been made tenants by one and the same grant, they are 
not joint- tenants, but tenants in common. If, then. A., seised in 
fee, grants 100 acres to B» and C, for their lives, in joint-tenancy; 
B. and C. are together, tenants of the entire 100 acres. 
If B. assigns his estate to D., D. becomes a tenant; but 
although C. and D. are both of them tenants at the same 
time, yet as they have not been made so by the same grant, 
they are not joint-tenants, but tenants in common. And C. is 
now tenant but of 50 undivided acres, and D. of tiie remaining 
50(«). So, if A., B., and C, are joint-tenants. of 150 acres, and 
A. assigns to D., D. is a tenant in common of ,^0 undivided acres, 
and B. and C. continue joint-tenants of the remaining 100 un- 
divided acres (p) If A. and B. are joint-tenants in fee, and 
'A. grants to C. in tail, and B. to D. in tail, C. and D, are tenants 
in common (p). If A., B., and C, are joint-tenants of. 150 acres, 
and A. assigns his tenancy to B,, B. is now a tenant in common 
of 50 undivided acres, and B. and C hold the remaining two- 
thirds undivided in jointure (q) . 

2. A second principle of joint-tenancy is, that all the tenants 
jointly tenant the whole of the land. A. grants to B., C, and 

D., 150 acres, to hold in joint-tenancy ; B. with C. and D., C. 
with B. and D., and D. with B. and C. tenant the whole 150 (r). 
But if A. grant to B^, C, and D., 150 acres, to hold 50 undi- 
vided to B., 50 to C, and 50 to D., they will not be joint-tenants, 
but tensmts in common {$). 

3. A third essential principle of joint-tenancy is, that all the 
tenants jointly enjoy one and the same estate. If A., seised in 
fee, grants to B. and C. for years, for their lives, or in fee; B. 
and C. are joint-tenants for one and the same estate for years. 



(m) 2 Bl. G. 191. 
(o) Ibid. 294t 
(q) Ibid. 304. 
(0 Litt. S. 896. 



(») Litt. S. 293. 319. 

(p) Ibid. 295. 

(r) Ibid. 288. Co. I4tt. 180. a. 
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for life, or in fee. Bttt if A. grants lands to B. and C, to hold 
to B. for yewcSf and to C. for life, ihn grant will not create a 
joint^tenanoy, but a tenancy in common (^). 

4. A fourth essential principle to constitute a joint-tenancy is, 
that the estate of each tenant, if created by a common law con- 
veyance, and not under the statute of uses, vest at one and the , 
same time(«), Therefore, if A., seised in fee, delivers seisin to 
R for life, remainder to the right heirs of C. and D. ; and C, dies 
in the life-time of B. ; by C/s death, an estate in fee immediately 
vests in his heir. Afterwards D. dies^ and then B. The heirs of 
C. and D. will not be joint-tenants, but tenants in common. 
Their estates vested at different periods (v).. But if the convey- 
ance be made under the statute of uses, then it appears the estates 
of IbB several tenants, may vest at different times, and still they 
may be joint-tenants ; as, if A. delivers seisin in fee, to the use of 
himself, and of such wife as he shall afterwards marry, for the 
term of their lives, and then he marries, the husband and wife 
are joint-tenants ; and yet they come to their estates at severaS 
times, (w) 



The OMmership of a joint^tenant ceases at his death, and his 
estate devolves, to the exclusion of his representatives, on the 
tenants who survive. As, if there be three joint-tenants in fee, 
and one dies, the estate in fee will continue in the two which 
survive, and the h^r of the deceased tenant will not inherit a 
8hai:e of it. A second dies; thjef third, who survives, Mali take the 
iiiiole, to the exclusion of the heirs of the other two (a:). So, if 



(0 Co. Litt. 1S8. a. S Bl. G. 191. 

(«) Go. liitU 9. a. 19S. a. Harg. Co. Litt. 19S. a. (13). 

(0) Co. LHt. 198. a. (vf) Ibid, Harg. Co. IMU 188. a. (13). 

(x) Litt. S. 980. 
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A. and B. are joint-tenantB for years, and A. dies, B. will have 
the term by survivorsliip, to the exclusion of A.'s executors (y), 
A consequence of the right of survirqrship is, that a joint- 
tenant cannot devise his land (z). A devise does not take effect 
till after the death of the devisor, and the claim of the surviving 
tenant arises in the same instant with that of the devisee. But 
in consideration of law, there is priority of time in an instant, and 
here it favours the surviving tenant, in preference to the devisee. 
Jt£8 cuxrescendi prafertur ultima voluntati{a). 

Sir William Blackstone considers the right of survivorship to 
be a natural consequence of joint-tenancy ; that because the te- 
nants are joint-tenants, therefore the estate of a tenant who dies 
must survive to his companions. -The whole passage is this. 
*• This (survivorship) is the natural and regular consequence of 
" the union and entirety of their interest. The interest of two 
^* joint-tenants is not only equal, or similar, but also is one and 
^' the same \ one has not originally a distinct moiety from the 
'' other : but, if by any subsequent act (as by alienation or for- 
*^ feiture of either) the interest becomes separate and distinct, 
*^ the joint-tenancy instantly ceases ; but, while it continues, 
^^ each of two joint-tenants has a concurrent interest in the 
'^ whole ; and, therefore, on the death of his companion, the 
*^ sole interest in the whole remains to the survivor. For the 
interest which the survivor originally had is clearly not di- 
vested by the death of his companion ; and no .other person 
can now claim to have a jotn^-estate with him, for no one can 
^^ now have an interest in the whole, accruing by the same title, 
and taking effect at the same time with his own ; neither can 
any one claim a separate interest in any part of the tenements ; 
** for that would be to deprive the survivor of the right which he 
^* has in all and every part. As, therefore, the survivor's original 
^' interest in the whole still remains ; and as no one can now be 
^* admitted, either jointly or severally, to any share with him 



(y) Litt. S. 881. (») Ibid. SS7. Co. litt. 1S5, b. 

(<0 Co. Litt, 189. b. 
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^' therein ; it follows that his own interest must now be entire and 
" several ; and that he shall alone be entitled to the whole estate 
** (whatever it be) that, was created by the original grant (6)." It 
may be doubted, if the reasoning in this passage is conclusive to 
establish the doctrine, that the right of survivorship is a necessary 
consequence of joint-tenancy. It is very true, that an heir could 
not be a^'oin^-tenant, with the survivors ; but why might he not be 
a tenant in c(ymmon with them ? It seems to be insufficient to say, 
that he cannot, because that would be to deprive the survivor of 
the right which he has in all and every part. It should be recol- 
lected, that this right in all and every part, is but ajomf-right; a 
right which all the tenants enjoy together, and not one exclu- • 
sively of the others. Suppose A. and B. joint- tenants in fee ; A. 
is seised of the whole, and B. of the whole ; that is, A. and B. 
together. A. dies; because at A.*s death, A. and B. were jointly 
seised of tjie whole, is, surely, not a satisfactory reason why, on 
that event, B. should be solely seised of the whole. There is, cer- 
tainly, quite as much principle to pass A.'s estate to his heir, as 
to transfer it to his survivor, B. A., in his life time, is seised 
per my et per tout ; to some purposes he is . seised per my, and 
amongst others, to assign his estate. If he assigns it, his assignee 
is a tenant in common with B. A., in his life-time, may deprive . 
B. of the right, which he has in all and every part. Why, then, 
might not his death be permitted to have the same effect ? As 
seised per my. A., in his life-time, may assign his estate to a 
stranger, and so make B. a tenant in common. Why then might 
not A. be seised per my to this farther purpose, namely, to pass 
his estate at his death to his representatives ? Right of survivor- 
ship, once established, is a plain reason why a joint-tenant cannot 
devise his estate, but it is not apparent that the principles of joint- 
tenancy furnish a reason for the original introduction of survivor- 
ship. It is, perhaps, not improvable, that the doctrine of survivor- 
ship was at first introduced, in analogy to the law which governs 
a joint property in chattels. If it may be allowed to reason from 
conjecture only, the order in which Littleton has considered the 



(6) 3 Bl. G. 1S3. 
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right of survivorship of land and chattels might be reversed. He 
says, " And as the survivor holds place between joint-tenants y 
" in the same manner it holdeth place between them which have 
"joint-estate, or possession^ with another of a chattel, real or 
" personal. If ia horse, or any other chattel personal, be given to 
" many, he which surviveth shall have the horse only (c)." Joint 
tenancy of land is, in fact, a complicated species of tenancy, and 
its principles depend a good deal on technical refinement. It 
cannot reasonably be doubted, that a joint-tenancy of land is of 
comparatively late introduction in our feudal system, and that it 
followed a joint-tenancy of chattels, in which the right of sur- 
vivorship appears to be an incident so very natural, that probably 
it has always belonged to it. 



If joint-tenants create an under-tenancy for a freehold estate^ 
by livery of seisin, the seisin may be delivered by one of them in 
the name of all (d). The livery is a mere ceremony of giving 
possession, and may be performed by one tenant, or even a 
stranger legally appointed, with as much effect as by all the 
tenants jointly. Yet, if either of the joint-tenants be absent at 
the time of the livery ; it seems, in order that the livery may be 
good, either it must be accompanied by a conveyance by deed, or 
the party absent must appoint, by deed, the person to give livery 
for him, his attorney for that purpose (e). 

It appears, the under-tenant will owe the service of the oath 
of fealty to each of the joint-tenants (f), yet if he takes the oath 
to one only, it seems he cannot be called upon to take it again to 
the others (g). As services depend on stipulation at the time of 



(c) Liu. S. 281. 

(e) Ibid. See also 48. a. 



(d) Co. Litt. 48. b. 
(/) Co. Litt. 67. b. 
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the contract for tenancy, if the intentioii of the parties requires it, 
they may be resei^ed to any one or more of the jointrtetiamts^ in 
exclusion of the others (h). But if they be so reserved, in order 
that the teservation may be good, it 13 necessury that the gi^nt of 
the land be made by deed indented. If n^ade by writing only, or 
by deed-poll, the reservation will enure to all the joint-tenants. 
But if the services be reserved to one or more only, by deed in- 
dented, then the reservation will enure to siich persons alone by 
way of conclusion (i). 



To effect an asi^ignment of a joint-tenancy, all the tenants 
jointly convey all, or a part of, the land, and all their estate in 
the land conveyed. As, if A, and B. are joint-tenants in fee of 
100 acres, and they assign their tenancy to C, they jointly convey 
to him all the land, to hold to him in fee^ If they assign to him 
their tenancy in 50 acres only, they jointly convey to him that 
part alone, to hold in fee. 

A joint^tenant effects an assignment of his own part of the 
tenancy, by conveying an undivided portion of the land, equal to 
his own sharie. As, if A. and B. are joint«tenants of 100 acres, 
and A. assigns his tenancy to C, he conveys to him 50 undi^ 
vided acres. 

If a joint-tenant assign to his companioti, whether the estate 
assigned be chattel or freehold, the assignment, or, as^such con* 
veyance is in this case technically called, the re^lease, must be 
made by deed. A deed, and not merely a writing, is essential to 
a release (^). If the release be of a freehold estate, as -the as-» 
signee is already in possession of the land, livery of seisin would 



(h) Co. Litt. At. a. (I) Ibid. (i) Ibid. 2S4. b* 
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bt: a superfluous and infbniial mode of Gonveyance (Z). The deed 
is sufficient. A release by one joint-tenant to anather> is said to 
enure, by way otmitter Vestate(m). 



If joint^tenants convert their tenancy into a tenancy in commaUf 
this is ^severance of their tenancy (»). A severance maybe 
effected by a deed of severance. It may also be made by de- 
stroying either of the principles mentioned as necessary to con- 
stitute a jointure. Thus> if A. and B. be jpintitenants in fee, 
and A. conveys his estate to C.^ 6. and C, are tenants in com* 
mon (o). If A. B. and G. are joint-tenants in fee, and A. assigns 
to D., D. is a tenant in common of one-third ; ^i B. aod C. 
will remain joint-tenants of the other two-thirds (p). In like 
manner, if A. releases his third to B., B, and Q. continue joint-* 
tenants of two-thirds ; and B. is a tenant in common of the re- 
maining third (q). In these cases, the continuing joint-tenants, 
and the alienee of A., take their estates under different convey- 
ances. Again, joint-tenants enjoy jointly one and the same 
estate. If A. seised in fee, grants to B. and C, foe th^ir lives, 
and to the heirs of B ; B. and C. take a joint estate foF their lives, 
and B. the inheritance, by way of remainder (r). But if A., 
seised in fee, grants to B. and C. jointly for their lives, and A/s 
reversion descends to, or is purchased by B., the doctrine of 
- merger (s) will destroy B.'s life^estate, and he will be now tenant 
in fee. But C. will continue tenant for life ; and, therefore, B. 
and C, having different estates, and no longer together one and 
the same, namely, the estate for their lives, they will cease to be 
joint-tenants, and will be tenants in common ; B. in fee, and C. 



■^*-"r^"~f«w" 



(/) Co. Litt. 49. b. (m) Co. litt. 1(13, a. S73. b. 

(n) Ibid. 182 b. (o) Litt. S.292. 

(p) Litt. S. 204. (q) Ibid. 304. 

(r) Ibid. 285. Go. Litt. 182. b. 1S4. a. («) Go. Litt. 182. b. 
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for life ; reversion in fee, on this life estate, in B (jt). If A. and 
B. are joint-tenants in fee, and A. leases to C. for life, the joint- 
tenancy is severed for a time, and A. and B. will, for that period, 
be tenants in common (u). But the severance is, in this case, 
only for a time, and this time lasts until the determination of the 
under-tenancy, in the joint life-time of A. and B., or until the 
death of one of them(t;). If the lease determines in their joint 
life-time, their jointure is revived, and they are again joint- 
tenants (w). But if either A. or B. dies during the continuance of 
the lease, the severance of their jointure ceases to be temporary 
only, or merely a suspension of it ; and tlie joint-tenancy is gone 
for ever. If A. diesj his heir and B. become tenants in common ; 
or, if B. dies, B.*s heir and A (x). It will be observed, that the 
lease from A. to C. is, for the life of C, — a, freehold estate. It 
appears that a lease for years will not occasion a temporary seve- 
rance of a joint-tenancy. If A. and B. are joint-tenants in fee, 
and A. leases to C. for years i notwithstanding this lease, A. and 
B. continue joint-tenants; and if A. dies during the lease, his 
reversion will survive to B., and B. will become sole tenant in 
fee (y). 

A joint-tenancy for years may be severed altogether in like man- 
ner as a freehold tenancy, but it cannot be suspended. If A. and 
B. are joint- tenants for years, and A. underlets to C, A. and B« 
are now tenants in common, and their joint-tenancy will never 
revive (z). 



t 



(0 Co. Litt. 182. b. (u) Litt. S. 302. 

(v) Ibid. Co. Litt. 191. b. 192. a. 193. a. (w) Co. Litt. 193. a. 

(;r) Litt. S. 303. Go. Litt. 193. a. (y) Go. Litt. 185. a. 
(z) Ibid. 192. a. Gro. Eliz. 33. 
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Joint-tenants have not only the right to sever their tenancy; 
and so to convert it into a tenancy in common, but have also the 
power, by partition^ altogether to separate their tenancy, and to 
turn it into several sole tenancies. A partition, by joint-tenants, 
for a freehold estate, must be made by deed (a). Joint-tena;nts 
for years, may make partition' without deed (h), A writing, how- 
ever, seems necessary (c). 

If joint-tenants do not all agree to part the tenancy, a partition 
may now be compelled. By the common law it could not (d). 
The statute 31 Henry VIII. c. 1, provides, for the purpose, a 
writ de partitione fckciendd, to be sued out by joint-tenants in 
fee; and' the 32 Henry VIIL c. 32, extends the remedy to joint- 
tenants for life or years. The courts of equity also have a con- 
current jurisdiction with the courts of law, to compel a partition ; 
€md whenever the title of the parties is at all complicated, a bill 
in equity is a preferable mode of proceeding (e). 



SECTION XXII. 

fo two or more persons are seised of land per my, and not per 
touty they are called tenants in common. As, if A., B., and C, 
tenant 300 acres, of which A. is seised of 100 undivided acres, 
B. of 100, and C. of 100 ; or A. of 200 undivided acres, B. of 
50 ; and C. of 50 ; or in any other proportions ; in these cases, A., 
B.,' and C, are tenants in common{f), A tenancy in common is 
often expressly created. It may arise, also, in other ways ; as by the 
severance of a joint-tenancy, or tenancy in parcenery. Thus, 
according to Littleton, " If lands be given to two, to have and to 



(a) Co. Litt. leo. a. 187. a. (h) Ibid. 1S7. a. 

(c) Statute of Frauds, 29 Ch. 2, G. 3. S. 3. 
{d).Co, Utt. 187. a. (e) Mitford's Plead. 109. 110. 

(/> Litt. S. 292. 298. Go. Litt. 189. a. 190. b. 
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*' boldy sciL, the one moiety to the one and to his heirs, and the 
other moiety to the other and to his heirs, they are tenants in 
common (^). 






^< If a man infeoff two joint-tenants in fee, and the one of them 
'< alien that which to him belongeth, to another in fee ; now 
" the alienee, and the other joint-tenant, are tenants in com- 
" mon (h), 

" Also, if three joint-tenants be, and one of them alien that 
^' which to him belongeth, to another man in fee ; in this case, 
'^ the alienee is tenant in common with the other two joint- 
" tenants (i). 

" Also, if there be two joint-tenants in fee, and the one giveth 
'^ that to him belongeth, U) another in tail ; and the other giveth 
^' that to him belongs, to another in tail ; the donees are tenants 
" in common (^). 

" Also, if there be two joint-tenants in fee, and the one letteth 
" that to him belongeth, to another, for term of his life; the tenant 
" for term of life during his life, and the other joint-tenant which 

** did not let, are tenants in common (^)k 

« 

'' Also, as there be tenants in common of lands and tenements, 
^^ &c. as aforesaid, in the same manner there be of chattels real 
and personal. As, if a lease be made of certain lands to two 
men, for term of twenty years, and when they be of this pos- 
'^ sessed, the one of the lessees grant that which to him belongeth, 
<< to another, during the term ; then he to whom the grant is 
« made, and the other, shall hold and occupy in common (m). 

'^ If two parceners be, and the one alieneth that to her be- 



et 
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(g) Litt. S. 206. (h) tbid. S. SM. 

(i) Ibid. S. 294. (k) Ibid. S. 29ff. 

(/) Ibid. S. 302. (m) Ibid. S. 319. 
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longeth to another ; then the other parcener and the alienee ar6 
tenants in common (n). 



« 



" Also note, that tenants in common may be by title of pre-* 
scription ; as, if the on^, and his ancestors, or they whose 
'^ estate he hath in one moiety, have holden in common the same 
" moiety with the other tenant which hatli the other moiety, and 
>' with his ancestors, or with those whose state he hath undivided^ 
" tinne out of mind of man (o)/' 

Tenants in common are sei$ed p^ im^f <^^ not per taut 
They may, therefore, deliver seisin U> each other (p). They are 
not seised per tout. They cannot, therefore, convey to each other 
by release (5^). 

Tenants in <;oimnon were not, by the common law, compellable 
to make partition (r). But they are, at the present day, by 
means of a writ of partition ; tenants in common in fee, or in tail, 
by the statute 31 Henry VIII. c. 1.; and for life, or years, by 
th^ 32 Henry VHI. c. 32 (s). A partition may likewise be ob- 
tained by a suit in equity (t). 



Cn) Uit, S.300. Co J Ibid. S. 310. 

CpJ Bjitl. Co. Litt. 193. a. (1). CqJ Ibid. 

CrJ Litt. S. 318. TO Co. Litt. 175. a. 187. a. 

OJ Mitford's Plead. 110. Harg. Go. Litt. 169. a. (S) vii. 
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SECTION XXIII. 

There are two kinds of tenancy in parcehery ; — ^by the com- 
mon law, and by particular custom (u). 

1. Parceners, by the common law, are the immediate heiresses 
of a tenant in fee, or in tail, or the heirs of such heiresses (v). In 
the words of Littleton, " Parceners, after the course of the com- 
" mon law, are, where a man, or woman, seised of certain lands 
'' in fee-simple or in tail, hath no issue but daughters, and dieth, 
'^ and the tenements descend to the issues, and the daughters 
^' enter into the lands or tenements so descended to them, then 
they are called parceners, and be but one heir to their ancestor. 
And they are called parceners, because by the writ, which is 
called breve de participatione faciendd, the law will constrain 
'^ them, that partition shall be made among them(u;). 

'^ Also, if a man, seised of tenements in fee-simple, or in fee- 
'^ tail, (that is, of an estate-tail made to the father and the heirs 
" of his body) (a:), dieth without issue of his body begotten, and 
" the tenement descend to his sisters, they are parceners. And 
^' in the same manner, where he hath no sisters, but the lands 
" descend to his aunts, they are parceners (y). 

" And note, that none are called parceners by the common 

^* law, but females or the heirs of females, which come to lands 

" or tenements by descent ; for if sisters purchase lands or tene- 

' " ments, of this they are called joint-tenants, and not par- 

" ceners («)." 



The following passages, by Sir Edward Coke, farther illus- 
trate the nature of coparcenery. " Furthermore, it is to be 



(uj Litt. S. 241. 254. Cvj Co. Litt. 164. b. 

Ctoj Litt. S. 241. Cafj Co. Litt. 105. b. 

Cyj Litt. S. 242. C»J Ibid. S. 254. 
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^' observed, that herein also in case of coparceners, sometimes the 
** descent is in stirpes, (viz.) to stockes or roots ; and sometimes 
** in capita, to heads. As, if a man hath issue two daughters, 
*• and dieth, this descent is in capita, viz. that every one shall 
'' inherit alike. But if a man hath issue two daughters^ and the 
*^ eldest diaughter hath issue three daughters, and the youngest 
'' one daughter, all these four shall inherit ; but the daughter of 
*^ the youngest shall have as much as the three daughters of the 
" eldest, ratione stirpium, and not ratione capitum, for in judg- 
ment of law, every daughter hath a several stocke or root. 
Also, if a man hath issue, two daughters, and the eldest hath 
issue, divers sons and divers daughters, and the youngest hath 
issue divers daughters, the eldest son of the eldest daughter shall 
only inherit, for this descent is not in capita; but all the 
daughters of the youngest shall inherit ; and the eldest son is 
coparcener with the daughters of the youngest, and shall have 
" one moiety, (^viz.), his mother's part ; so that men descending 
" of daughters, may be coparceners, as well as women, and shall 
" jointly implead and be impleaded (a)." 

It appears that tenants in parcenery, as well as joint«tenants, 
are seised per my et per tout. To some intents per my, to 
others per tout. As seised per my, one parcener may deliver 
seisin to her companion (6). As seised per tout, parceners may 
convey to each other by release (c). As seised per my, the hus- 
band of a parcener is entitled to his curtesy (c?); and, it is pre- 
sumed also, the wife of a parcener to her dower. As seised per 
tout, one prcecipe will lie against parceners. Their seisin is entire, 
with respect to any stranger's praecipe (e). Sir Edward Coke 
has distinguished the seisin per my from the seisin per tgut of 
parceners, in the following words : — " And as they be but one 
" heir, and yet several persons, so have they one entire freehold 
in the land, as long as it remains undivided, in respect of any 
stranger's prcecipe. But between themselves, to many purposes. 
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*' they have^ in judgment of law, several freeholdfi ; for the one 
*^ of them may enfeoff another of them of her part, and make 
^* livery (/)." As parceners are seised per^ow^ they appear to be 
a species of joint-tenants. Parceners are compellable, by the 
common law, to make partition, by means of the. writ de partis 
tione faciendd(^g). A suit in equity is another, and often a 
preferable, mode of compulsion (A). 

2, ** Parceners by the custom are, where a man seised in fee^ 
*' simple, or in fee-tail, of lands or tenements, which are of the 
** tenure called gavel-kind, within the county of Kent, and hath 
^^ issue divers sons, and die, such lands or tenements shall de- 
" scend to all the sons by the custom, and they shall equally 
^' inherit and make partition by the custom, as females shall do, 
'^ and a writ of partition lieth in this case, as between females. 
" But it behoveth, in the declaration, to make mention of the 
'^ custom. Also such custom is in other places of £ngland(i)." 



SECTION XXIV. 

If a woman, tenant for years, marries, as a term of years 
is chattel property, it appears the marriage vests the estate in the 
husband alone, during the coverture (A). For that period, the 
term is, to many intents, the husband s exclusively. He alone, 
and without his wife, may create an under-tenancy out of it, or 
he may sell it (0* Alone, however, he cannot, it should seem, 
charge the term so as to bind the wife, if she survives him(m). 
Nor can the husband, unless he survives his wife, dispose of the 



(/) Co. Litt. 164. a. (g) Litt. S. 241. 247. 

(h) M itford's Plead. 110* Harg. Co. Litt. 100. a. (2) vii. 
(i) Litt. S. 205. (A) Co. Litt. 46. b. 351. a. 

(I) Ibid. (m) Cu. Litt. 351. a. See I Pirest. Abstr. 345. 
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term by will. If he bequeaths it, and dies before his wife, the 
bequest is void. If he has not sold, or otherwise legally disposed 
of it, in his Ufe-time, and his wife survives him, the term re-vests 
in her again (n). But if her husband outlives her, the estate then 
vests in him absolutely, as his own property (o). 



If a woman, tenant for life, in tail, or in fee, marries, some- 
times it is said the husband is seised in right of the wife (p), and 
sometimes that the husband and wife are seised in right of the 
wife (q). The former expression is incorrect. In pleading, the 
latter is always used. To plead a seisin of the husband alone, 
in right of the wife, is held to be impropeir, and bad on a special 
demurrer. The seisin must be pleaded of the husband and wife, 
in right .of the wife. During the coverture, the husband and wife 
are both seised in right of the wife(r). That the husband and 
wife are both seised arises, perhaps, from these considerations. 
The meaning of seisin is possession. The wife is tenant. She is 
not disseised. Therefore she is in possession. Husband and 
wi(e are one person in law. Here it is apprehended this rule 
applies ; and, therefore, the husband and wife being one person, 
are both seised ; which seisin is in right of the wife. 

If a husband and wife are seised in tail or in fee, in right of the 
wife, the statute 32 Henry VIII. c. 28, empowers the husband and 
wife to grant leases, for any period not exceeding twenty-one years, 
or three lives, so as to bind the husband and wife, and also the 
heirs in tail(5); not^ however, if the seisin is in tail, remainder- 
men or the reversioner (^). This statute enacts, '^ That all leases 
^' hereafter to be made, of any manors, lands, tenements, or other 



(n) Go. Litt. 351. a. (o) Ibid. 46. b. 351. a. 

(p) Litt. S. 694. Go. Litt. 326. a. 356. a. Stat. 32 Hen. Yltl. c. 28. s. 1. 

(q) Go. Litt. 66. b. 67. a. 

(r) Polyblank v. Hawkins, Doag. 314. 1 Wms. Saunders, 253, note (4) 2 ib. 283 (1). 

C»J Go. Litt. 44. a. (0 Ibid. 
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" hereditaments, by writing, indented, under seal, for term of 
" years, or for term of life, by any person or persons, being of full 
age of twenty-one years, haying any estate of inheritance, either 
in fee-simple or in fee-tail, in the right of their wives, or jointly 
with their wives, of any estate of inheritance made before the 
" coverture or after, shall be good and eflfectual in the law against 
" the lessors, their wives, and heirs, and every of them, according 
'' to such estate as is comprised and specified in every such in- 
'' denture of lease, in like manner and form as the same should 
" have been, if the lessors thereof and every of them, at the time 
" of the making of such leases, had been lawfully seised of the 
'' same lands, tenements, and hereditaments comprised in such 
" indenture, of a good, perfect, and sure estate of fee-simple 
" thereof, to their own only uses. 

" Provided always. That this act, or any thing contained, shall 
^\ not extend to any leases to be made of any manors, lands, tene- 
" ments, or hereditaments, being in the hands of any fermor/ or 
" fermors, by virtue of any old lease, unless the same old lease 
"be expired, surrendered, or ended, within one year next after 
" the making of the said new lease ; nor shall extend to any grant 
" to be made of any reversion of any manors, lands, tenements, 
or hereditaments ; nor to any lease of aoy manors, lands, tene- 
ments, or hereditaments, which have not most commonly been 
" letten to feim, or occupied by the fermors thereof, by the space 
" of twenty years next before such lease thereof made ; nor to any 
lease to be made without impeachment of waste ; nor to any 
lease to be made above the number of twenty-one years, or 
" three lives, at the most, from the day of making thereof; and 
" that upon every such lease, there be reserved yearly during the 
" same lease, due and payable to the lessors, and their heirs, to 
" whom the same lands should have come after the death of the 
" lessors, if no such lease had been thereof made, and to whom 
** the reversion thereof shall appertain, according to their estates 
" and interests, so much yearly ferm or rent, or more, as hath 
" been most accustomably yielden or paid for the manors, lands, 
" tenements, or hereditaments, so to be letten, within twenty 
" years next before such lease thereof made; and that every 
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such person and persons, to whom the reversion of such 
manors, lands, tenements, or hereditaments, so to be letten, 
^^ shall appertain as is aforesaid, after the deaths of such lessors 
or their heirs, shall and may have such like remedy and advan- 
tage^ to all intents and purposes, against the lessees thereof, 
'' their executors, and assigns, as the same lessor should or 
'^ might have had s^ainst the same lessees. So that if the 
'' lessor were seised of any special estate-tail of the same here- 
'^ ditaments at the time of such lease, that the issue or heir of 
'^ that special estate, shall have the reversion, rents, and ser- 
<' vices, reserved upon such lease, after the death of the said 
'^ lessor, as the lessor himself might or ought to have had if he 
" had lived. 

" Provided alway. That the wife be made party to every 
^^ such lease, which hereafter shall be made by her husband^ of 
''any manors, lands, tenements, or hereditaments, being the 
*' inheritance of the wife ; and that every such lease be made by 
'' indenture, in the name of the husband and his wife, and she 
'' to seal to the same ; and that the ferm and rent be reserved to 
'' the husband and to the wife, and to the heirs of the wife, 
'' according to her estate of inheritance in the same; and that 
'' the husband shall not, in any wise, alien, discharge, grant, or 
give away, the same rent reserved, nor any part thereof, longer 
than during the coverture, without it be by fine levied by the 
'' said husband and wife ; but that the same rent shall remain, 
'' descend, revert, or come, after the death of such husband, unto 
'' such person or persons and -their heirs, in such manner and sort, 
'' as the lands so leased should have done if no such lease had 
** been thereof made." 
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SECTION XXV. 

If land is granted to a man and his wife, to hold for their 
lives, in tail, or in fee, they are joint-tenants Cw). Thus if A., 
seised in fee, grants 100 acres to B. and C. his wife, for their 
lives, in tail, or in fee; B. is seised of all the land, and C. is seised 
of all the land; together, therefore, or jointly, they ainfe seised per 
tout (v). If their seisin is in tail or in fee, they may lease under 
the statute 32 Hen. VIII. c. 28, which, in words, applies to a 
joint-estate of husband and wife, created after their coverture. 
This joint-tenancy of husband and wife, created during their 
coverture, is a particular kind of joint-tenancy, a species that 
differs essentially from the common joint-tenancy of persons 
not husband and wife. It is called a tenancy by entireties, a 
title precisely appropriate to the kind of tenancy, and, with much 
accuracy, characterizing this j oint-tenancy as a species. Other j pint 
tenants are seised per my et per tout. Tenants by entireties pei^ 
tout only. ^ 

The position has been hazarded, that husband and wife, 
tenants by entireties, are joint-tenantik . It should be observed, 
however, that this appears to be contrary to a received notion 
of a tenancy by entireties. A tenancy by entireties, has been 
considered not to be a joint-tenancy, and this idea is sanctioned 
by the concurrence of opinion of writers of the first eminence (w). 
But that tenants by entireties are joint tenants may be thought 
to follow from a consideration of the following points, in which 
the common joint-tenancy and a tenancy by entireties have 
a perfect agreement. 

If A. grants to B« and C. 100 acres in joint-tenancy, he conveys 
to B. and C. to holdjointly(ar). If A. grants to D. and £. his 



(u) Co. Litt. 320 a. 3 Co. 27 b. 30. b, 32. 8 Co. Ti. (o) Ibid, 

(to) 2. Bl. C. 182. Pr«8t. Est. 2. edn. 131. 132, 1 Prest. Conv. 51. 
(x) Litt. S. Sn. 2. Bl. C. 180 
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wife, 100 acres (not to hold in common), he conveys to D., and 
E. his wife, to hold jointly (y). 

B. is a tenant, and C. is a tenant (z). So, it is apprehended, 
D. is a tenant, and £. tenant (a), 

B. with C, and C. with B., are seised of the whole 100 acres ; 
are seised per tout (b). D. and £. are each seised of the whole 
100 acres ; are seised per tout (c). 

B. and C. are jointly tenants to the praecipe ((2). D. and £• 
are jointly tenants to the prcecipe, (e). 

Survivorship takes place between B. and C. (f). Survivorship 
takes place between D. and £. (g). 

In these points, there appears not to be a shade of difference 
between the tenancy of B. and C, and the tenancyof D., and E. 
his wife. B. and C. are joint-tenants; then why are not D. and 
E.? That which distingubhes a tenancy by entireties from 
the common joint-tenancy is this : that tenants by entireties are 
not seised per my. They are seised per tout only (A). But 
because they are not seised per my, does it follow they are not 
joint-tenants? The common joint-te&ants are seised per my; 
but would they be less joint-tenants if not seised per my? 
What is it that constitutes a joint-tenancy? A joint seisin 
per tout. It is not a seisin per my which makes a joint-tenancy. 
Without that, the common joint-tenants would still be joint* 
tenants. Because tenants by entireties are not seised per my, 
is surely no reason to make them not joint-tenants. A learned 
writer says, tenants by entireties ^^ have not either a joint-estate^ 
'^ a sole or several estate, nor even an estate in common (t)." 



(y) Prest. Est. 3. edn. 131. 132. («) Litt. S, 277. Co. UtU 180. b. 

(a) See I Prest. Con v. 58. (b) Litt. S. 288. 

(c) 2 Bl. G. 182. (d) Co. Litt. ISO. b. (e) See 1 Prest. Conv. 58. 

CfJ Litt. S. 280 Cg)t Bl. C. 182. Pi«8t. Est. 2 edn. 131. 

(h) UtU S. MS. 2 BU C. 188. (t) Prest. Est. 2 edn. 181. 
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With great submission, it may be contended, that the joinZ-estate 
is precisely the estate which they have. The estate of tenants by 
entireties is more a joint-estate than the estate of the common 
joint-tenants ; for whereas, the common joint-tenants are seised 
per my et pei: touty tenants by entireties are seised per tout only* 
If tenants per my et per tout have a joint-estate, a fortiori 
tenants per tout have. 

Husband and wife have been considered to be tenants by en- 
tireties, because they are one person in law (A). But this doctrine 
is questionable. It has been attempted to prove that tenants by 
entireties are joint-tenants. It is now proposed to shew that 
they are not tenants by entireties, because the husband and wife 
are one person. There is certainly a maxim of law, that husband 
and wife are one person. It applies in many cases, as, for ex- 
ample, in the following : " A man may not grant, nor give, his 
" tenements to his wife during the coveture, for that his wife and he 
be but one person in law (/)." " Also, if a joint-estate be made 
of land to a husband and wife, and to a third person ; in this 
case, the husband and wife have in law in their right but the 
moiiBty, and the third pei;son shall have as much as the husband 
" and wife, viz. the other mpiety, &c. And the cause is, for that 
^* the husband anS wife are but one person in law, and are in like 
'^ case, as if an estate be made to two joint-tenants, where the 
** one hath by force of the jointure the one moiety in law, and 
** the other, the . other moiety, &c." (wi). In these instances, 
husband and wife are one person in law. Here the rule applies; 
but its application to shew, that husband and wife are tenants by 
entireties, because they are one person, may justly be questioned. 
For let the point be conceded that this is the case. It is an es- 
tablished principle of a tenancy by entireties, that the husband 
cannot sever the tenancy without the concurrence of his wife («). 
The husband and wife are one person ; but if so, the' act of one 
is the act of the other. If the husband and wife are \p be con- 
sidered as one person, it seems inevitably to follow, that the 



(k) 3 Bl. C. 182. Freat. Est. 2 edit. 131. (/) LiU. S. 168. 

(m) Ibid. S. 291. (n) 2 Bl. C. 182. Prest. E«t. 2 edit. 131. 
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husband may sever the tenancy without the separate consent of 
his wife. It may be said, if one person, then one mind. In this 
case, the consent of the wife cannot but accompany the act of 
the husband. It appears, that so far from the rule of the unity 
of the persons of husband and wife applying to ahow, that these 
tenants are tenants by entireties, because one person, that in fact 
this species of tenancy furnishes an exception to the general rule, 
that husband and wife are one person in law. Then, has the 
maxim, that husband and wife are one person, no application 
whatever in the instance of a tenancy by entireties ? Tenants by 
entireties are, perhaps, not seised per my, but only per tout^ 
because husband and wife are one person in law(o). Joint- 
tenants, who are not tenants by entireties, are seised per my et 
per tout. Tenants by entireties are seised per tout, but not per 
my. To some intents, the common joint-tenants are seised per 
my. So far they are tenants in common. But apply the rule 
that husband and wife are one person, and it is evident they 
cannot be tenants in common, A sole tenant cannot be a tenant 
in common. He is seised ^xtout, and not per my. So husband 
and wife, one person, cannot be tenants in comihon ; they cannot 
be seised per my. Here it should seem the rule applies. Tenants 
by entireties are not seised per my, because the husband and wife 
are one person in law. The rule was probably adopted in this 
case, in favour to the wife. The law, by giving the husband and 
wife a seisin per tout only,, has limited the husband's power of 
alienation. Alone, he is not able to sever the tenancy. To effect 
this, he must have the concurrence of his wife, whose consent 
would be unnecessary, provided, like the common joint-tenants, 
tenants by entireties were seised per my as well as per tout. It 
remains to observe, that these tenants appear to be called tenants 
by entireties, because the husband is seised per tout, and the wife 
per tout. But let the husband and wife be considered as one 
person, and there can no longer, it is presumed, be entireties. 
An union of seisin seems necessarily to follow an union of persons. 



Co J Litt. S. 665. 3 Bl. C. 183. 
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If the persons of these tenants are one, there seems to be an 
inconsistency in calling them tenants by entireties. One person 
can have but one seisin, one entirety* ^ 

The view takeb of a tenancy by entireties is shortly this: 

That the husband and wife are joint-tenants. 

That their tenancy is a species of joint-tenancy. 

That like other joint-tenants they are seised per tout 

But unlike other joint-tenants they are not seised per my. 

As seised per touty that their persons are several. 

As not seised per my^ but one only. 

That they are joint-tenants and tenants by entireties because 
each is seised T^T'taut. 

That they are called tenants by entireties to distinguish them 
from the joint-tenants seised per my et per tout. 

That they are not seised per my^ through the application of the 
rule, that husband and wife are one person in law, adopted pro- 
bably in favour to the wife, to prevent the husband from severing 
the tenancy without his wife's consent. 



ECCLESIASTICAL TEKAKCIES. 175 



SECTION XXVI. 

The ecclesiastical state of England is divided into the two 
archbishopricks of Canterbury and York. The province of Can- 
terbury Is divided into the bishopricks of Rochester, London, 
Winchester, Norwich, Lincoln, Ely, Chichester, Salisbury, 
Exeter, Bath and Wells, Worcester, Coventry and Litchfield, 
Hereford, Llandaff, St David's, Bangor, St. Asaph, Gloucester, 
Bristol, Peterborough, and Oxford. The province of York 
contains the bishopricks of Chester, Durham, and Carlisle (a). 
The principal clergy are, archbishops, bishops, archdeacons, 
deans; prebendaries, canons, parsons, and vicars (b). 

The different duties of deans divide their order into several 
kinds, distinguished by appropriate names : as, deans of chapters^ 
either of cathedral or collegiate churches ; deans of peculiars^ who 
have sometimes both jurisdiction and cure of souls, as the dean of 
Battle, in Sussex ; sometimes jurisdiction only, as the dean of 
the Arches in London, and the deans of Bocking, in Essex, and 
of Croydon, in Surrey. Honorary deans, as the dean of the 
chapel royal at St. James's, who is so styled on account of the 
dignity of the person over whose chapel he presides. As to the 
chapel of St. George, Windsor, there being canons as well as a 
dean, it is something more than a mere chapel, and excepting in 
name resembles a collegiate- church (c). Of the cathedrals of 
St. David's, and Llandaff, there never has been any dean (d) ; 
and the collegiate church of Southwell, in Nottinghamshire, has 
no dean (e). 

It appears that prebendaries and canons have the same office ; 
that they differ chiefly in name only (/). The collective body 
of the prebendaries and canons of a cathedral church are 



(a) Go. Litt. 04. a. (b) Ibid. 

(c) Harg. Co. Litt. 95. a. (1). (d) 2 Born. E. L. 87. 

(*) Ibid, W Co. 30. b. • (/) 9, Bnm. B. L. 88. 
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denominated a chaptering). The name of chapter is Hkewise 
given to the prebendaries and canons of collegiate churches^ 
although these would, with greater propriety, be called a 
college (h). 

A council is attached to each bishopnck, to advise, assist^ 
and control, it's incumbent in the exercise of his spiritual duties 
and jurisdiction, and in the management of his church 
property (t). This council is composed of the dean of the 
cathedral, and the chapter of prebendaries and canons (^). 
It is a corporation, under the title of dean and chapter (J). The 
dean is the head of it (wi). In the cathedral churches of St. 
David's and LlandafF, the bishop is the head of the chapter (^n). 

Archbishops, bishops, archdeacons, deans, deans and chapters, 
chapters of collegiate churches without deans (o), prebendaries? 
canons, parsons, and vicars, are, respectively, in their official 
characters, corporations (p). A dean and chapter, and a chapter 
of a collegiate church not having a dean, are corporaUons aggre- 
gate. The rest are sole corporations (9). 



Ecclesiastical corporations are made tenants by the general 
mode of creating a tenancy, ,namely, by a grant of laiid, with 
a reservation of services (r). If the grant is in frankalmoigne, 
the services are the prayers and rites constituting the divine 
service of the church of England (s). The oath of fealty is not 
due by a tenant in frankalmoigne (^). A tenancy in frankal- 
moigne is a tenancy in fee (m). It seems that it cannot be 



(g) Ibid. sr. Ch) Ibid. Harg. Co. Uxt. 95. a. (1). («). 

(0 2 Burn. E. L. 79. 93. 3 Co. 75, (k) % Burn. £. L. 79. 93. 

(I) Ibid. 93. Cmj Ibid. 87. 93. (n) Ibid. 87. (o) Ibid. 

(p) Co, Litt» 95, a. (q) Co. Litt. 94, b. 

(r) Litt. S. 133. Co. Litt. 94. b. (») Co. Litt. 95. b. 

(0 Litt. S. 135. Cuj Litt. S. 133. IW. 



ECCLESIASTICAL TENANCIES. 177 

created for a less estate (v). No one can hold in frankalmoigne, 
but of the grantor, and his heirs (w)^ The seignory is incident 
to the inheritable blood of the grantor, and cannot be transferred 
to any other person (a;). As the statute quia emptores has 
abolished submfeudations in fee, it follows no one but the king 
can now create a tenancy in frankalmoigne (y). Nor can any 
one now hold in frankalmoigne of a subject, unless it be by title 
of prescription (z). It seems that if a subject,. at this day, grant 
in frankalmoigne, (with the king's licence, pursuant to the 
statute 7 and 8 Will. III. c. 37), the grant will raise a tenancy, 
but the reservation of services will be void. That the grant will 
operate as an alienation in fee, and the grantee will hold of the 
crown by the service of the oath of. fealty. That the tenancy 
created to be in frankalmoigne, will, by the operation of law, 
be changed to a tenancy by fealty (a). Sir Edward Coke says. 
It is to be understood, that a man seised of lands may, at this 
day, give the same to a bishop, parson, &c., and their suc- 
'^ cessors, in frankalmoigne, by the consent of the king, and the 
'^ lords mediate and immediate, of whom the land isholden; for 
" the rule is, quilibet potest renunciare juri pro se intro- 
^' ducto (by* It should seem that this passage must be read 
with the qualification, that, although a subject may still, with 
the king's licence, create a tenancy in frankalmoigne, yet that 
the tenant will not hold in frankalmoigne, but of the crown 
by the service of fealty (c). 

Grants of land to ecclesiastical corporatipnSy^to hold by fealty 
OT rent, are controlled by the statutes of. Mortmain, 7, Edward 
I., s. 2, c. 1, called the statute de religiosiSy and 13 Edw. I* 
St. 1, c. 32. The creation by a subject, of a tenancy in frankal- 
moigne, is effectually prevented by the statute quia emptores (d). 
The 7 Edw. I. s. 2, c. 1, is in these words: — " The king to the 
" justices of his bench greeting. Where of late it was provided. 



(v) Litt, S. 140. (tp) Litt. S. 141. Co. Litt 99. b. (jf) Co. Lift. 99. a. 

(p) Litt S. 140. (z) lb. See Co. Litt. 99. a. 

(a) Litt. S. 140. 141. (b) Go. Litt. 99. a. 

(c) Litt. S. 140. 141. (d) Litt. S. 140. 
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*^ That religious men should not enter into the fees oi any, ivith- 
^^ out licence and will of the chief lord, of whom such fees be 
*' hdden immediately ; and, notwithstanding, such religious men 
" have entered as well into their own fees, as into the fees of other 
" men, approprying and buying them, and sometime receiving 
" them of the gift of others, whereby the services that are due of 
^' such fees, and which, at the beginning, were provided for de^ 
" fence of the realm, are wrongfhlly withdrawn, and the chief 
" loitls do leese tiieir eschetes of the same : 

" We, therefore, to the profit of our realm, intending to pro- 
" vide convenient remedy, by the advice of our prelates^ earls, 
" and other liege men of our kingdom, being of our council, 
^' have provided, made, and ordained : That no person^ religious 
** or other, whatsoever he be, presume to buy or sell, or under 
" the colour of gift or lease, or by reason of any other title, what- 
soever it be, to receive of any man, or by any otlier craft or 
engine to appropriate to himself, any lands or tenements (e), 
" under pain of forfeiture of the same, whereby such lands or 
" tenements may any wise cotae into moitmain. 

" We have provided also, that if any person, religious o»r otiier, 
" do presume, either by craft or engine, to ofiend ageiinst this 
'^ statute^ it shall be lawful to us, and other chief lords of the fee 
^' immediate, to enter into the land so aliened, within a year, from 
^' the time of the alienation, and to hold it in fee as an inherit- 
'^ ance. And if the chief lord immediate be negligent, and will 
^^ not enter into such fee within the year, then it shall be lawful 
'* to the next chief lord immediate of th^ same fee, to enter into 
** the sam6 land, within half-a-^year next following, and .to hold 
'^ it as before isf said ; and so every lord immediate may enter 
^' into such land, if the next lord be negligent in entering into 
'^ the same fee, as id aforesaid. And if all the chief lords of such 
'^ fees, being of full age, within the four seas, and out of prison, 
" be negligent or slack in this behalf, for one whole year ; we, 
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(e) See the statute and notes, in 1 vol. Statutes of the Realm. 
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^^ immediately after the yeai: accomplished, from the time that 
'^ such purchases, gifb, or appropriations, hap to be made, shall 
*^ take sach lands amd tenements into our hand, and shall in- 
^' feoff other therein, by oectain services to be done to us for the 
** defence of our realm ; saving to the chief lords of the same 
<< feea, their wards and eschetes, and other services thereunto due 
^' and accustomed. And, therefore, we command you, that ye 
'^ cause the foresaid statute to be read before you, and from 
^' henceforth be kept firmly and obeerved* Witness myself, at 
" Westminster, the fifteenth day of November, the seventh year 
'* of our reign/' 

The 13 Edward I. st 1, c. 32, was made to prevent alienations 
io mortmain to the clergy, by means of recoveries suffered by 
default. It recites and enacts as follows : — " When religious 
^' men, :a]id other ecclesiastical persons, do implead any, and 
" the party impleaded maketh default whereby he ought to leese 
'^ the land, for as mudi aA the justices have thought hitherto, if 
^' the party impleaded make default by collusion, that where the 
^< demandant, by occasion of the statute, could not obtain seisin 
^' of the land, by title of gift or other alienation, he shall now, by 
^' reason of the default, and so the statute is defrauded ; It is 
" ordained by our lord the king, and granted, That, in this case, 
" after the default made, it shall be inquired by the country, 
*' whether the demandant had right in the thing demanded or no. 
And if it be found that the demandant had right in his de- 
mand, the judgment shall pass with him, and he shall recover 
^* seisin ; and if he hath no right, the land shall accrue to the 
^^ next lord of the fee, if he demand it within a year from the time 
^^ of. the inquest taken ; and if he do not demand it within the 
^^ year, it shall accrue to the next lord above, if he do demand 
^^ it within half a. year after the same year; and so every lord 
*^ after the next lord shall have the space of half a year to demand 
^' it successively, until it come to the king, to whom at length, 
« through default of other lords, the land shall accrue." 

Forfeiture under the law of mortmain may be avoided, by 
obtaining a licence to alien in mortmain, according to the rules 

N 2 
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in law, alienatio licet prohibeatur, consensu tamen omnium in 
quorum favorem prohibita est, potest fieri ; and quilihet potest 
renuncvare juri pro se introducto (/). By the common law, a 
licence from all the lords, both immediate and mediate, was 
essential (</) ; but the statute 7 and 8 William III. c. 37, appears 
to have materially altered the law of mortmain, in this respect (A). 
It recites, " Whereas it would be a great hindrance to learning, 
" and other good and charitable works, if persons well inclined 
" may not be permitted to found colleges, or schools, for encou- 
" ragement of learning, or to augment the. revenues of colleges, 
" or schools, already founded, by granting lands, tenements, 
" rents, or other hereditaments, to such colleges or schools ; or to 
•** grant lands, or other hereditaments, to other bodies politick or 
" incorporated now in being, or hereafter to be incorporated; for 
" other good and public uses." And enacts, "That it shall aiid may 
" be lawful to and for the king, and for his heirs and successors, 
" when, and as often, and in such cases, as his majesty, his heirs 
" or successors, shall think fit, to grant to any person or persons; 
•^* bodies politic or corporate, their heirs and successors, licence 
' " to alien in mortmain, and also to purchase, acquire, take, and 
"hold in mortmain, in perpetuity or otherwise, any lands, tene- 
" ments, rents, or hereditaments whatsoever, of whoinsoever the 
" same shall be holden. 

^* That lands, tenements, rents, or hereditaments, so aliened, or 
" acquired, and licensed, shall not be subject to any forfeiture, 
" for or by reason of such alienation or acquisition." 

Mr. Hargrave observes, on this statute, that " it authorizes 
"the king to grant mortmain licences, without any regard to the 
" person of whom the lands were held ; and declares, that they 
" shall not be subject to any forfeiture. Before this last act, the 
" king's licence only prevented the forfeiture to himself; and if 
;• there was any mesne lord, he might take advantage of the 



(f) Liu. S. 140. Go. Litt.90. a. {g) Co. Litt. 99. a. 

(h) Harg. Co. Litt. 99. a. (1). 
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" mortmain statutes, notwithstanding the royal licence. But 
" the act of William seems to be expressed so as to extend liie 
" operation of the king's licence, and to render it effectual uni- 
<* ver sally, by preventing a forfeiture to other lords as well as to 
" the king himself (t)." 



« 



The following statutes considerably contract the application 
of the law of mortmain. 

The tenth section of the 17 George JII. c. 53, (often referred 
to by the name of Mr. Gilbert's act), enacts, " That where new 
f ' buildings are necessary to be provided or erected, for the ha- 
" bitation and residence of the rector, vicar, or other incumbent, 
" pursuant to the authority hereby given, it shall and may be 
" lawful for the ordinary, patron, and incumbent, of every such 
** living or, benefice, to contract for the absolute purchase of any 
'^ house, or buildings, in a situation convenient for the habitation 
" and residence of the rector or vicar of such living or benefice, 

and not at a greater distance than one mile from the church 

belonging to such living, benefice, or chapelry; and also to 
" contract for any land adjoining, or lying convenient, to such 
" house or building, not exceeding' two acres, if the annual value 
** of such living shall be less than lOOL per annum, nor two 
" acres for every lOOZ.. per annum, if of greater value. In all 
^' which cases, the said buildings and lands shall be conveyed to the 
" patron of such living or benefice, and his heirs, in trust, for the 
"sole use and benefit of the rector, vicar, or other incumbent, of 
" such living or benefice, for the time being, and their succ'es- 
'* sors, and shall be annexed to such church or chapel, and be 

enjoyed and go in succession with the same for ever." 






The 43 George III. c. 108, enacts, " That all and every per- 
" son and persons having, in his or their own right, any estate or 
" interest in possession, reversion, or contingency, of or in any 
" lands or tenements, shall have full power, licence, and autho- 



(0 Harg. Co. Litt. 90. a. (1). 
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" rity, at his and their will and pleasure, by deed inrolled, in 
such manner, and within such time, as is directed for the en*« 
rolment of bargains and sales^ or by his, her, or their last will 
" or testament, in writing, duly executed according to law ; such 
" deed, or such will or testament, being duly executed three 
" calendar months at. least, before the death of such grantor or 
" testator, including the days of the execution and death ; to 
" give and grant to, and vest in, any person or persons, or body 
" politick or corporate, and their heirs and successors respec- 
" tively, air such his, her, or their estate, interest, or property in 
" such lands or tenements, not exceeding five acres, for or to- 
" wards the erecting,. rebuilding, repairing, purchasing, or pro- 
" viding, any church or chapel, where the liturgy and rites of the 
** united church [of England and Ireland] are, or shall be, used or 
observed ; or any mansion-house for the residence of any 
minister of the said tmited church, officiating, or to officiate, 
" in any such church or chapel ; or of any out-buildings, offices, 
" church-yard, or glebe, for the dame respectively: and to be for 
" those purposes applied, according to the will of the said bene- 
" factor, in and by such deed inrolled, or by such will or testa- 
'* ment executed as aforesaid expressed, the consent and appro- 
" bation of the ordinary being first obtained ; and, in default of 
" such direction, limitation, or appointment, in such manner as 
" shall be directed and appointed by ijie patron and ordinary, 
" with the consent and approbation of the parson, vicar, or other 
*' incumbent ; and such person and persons, bodies politick fmd 
" corporate, and their heirs and successors respectively, shall have 
" ftill capacity and ability to purchase, receive, take, hold, and 
" enjoy, for the purposes afore^id, as well from such persons as 
" shall be so charitably disposed to give the same, as from all 
" other persons as shall be willing to sell or alien to such person 
" or persons, bodies politick or corporate, any lands or tene- 
" ment&, without any licence, or writ of ad quod damnum, the 
" statute of mortmain, or any other statute w law to the contrary 
" notwithstanding. 

'* Provided , That no more than one such gift or devise 
" shall be made by any one person ; and that if any such gift or 
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devise, as aforesaid, shall happen to exceed five acres in lands 
or tenements, every such gift or devise shall be good and valid 
^' to the extent aforesaid; and it shall be lawful for the lord 
** chancellor for the time being, on petition, to make order for 
" reducing every such gift or devise to and within the said limits, 
" and for allotting such specific five acres, as, in his judgment, 
^' shall be most convenient, and to m^ak^ such farther order, 
^' touching the premises, as to him shall appear just and 
" reasonable. 

" Provided ako. That no glebe, containing upwards of fifty 
^' acres, shaJU be augmented with more than one acre,, under or 
" by virtue of this act; but that the excess, if ^y, given or de- 
" vised for the purpose of such augmentation, shall be reduced 
^' in manner aforesaid by the said lord chancellor, and such 
'^ order thereupon shall be by him made, as h^ereinbefore is di" 
** rected in the case of an excels beyoi^d five acres," 

The second section of the 51 Ge^orge III. c. 115j enacts, 
^' That.it shall be lawful for any person or |)«erspns, JxKlies politidc 
or cotqporate, seised of, or entitled to, the eijitire and absolute 
fee-simple of any m^-nor, by deed vlu^t the hand and seal, or 
*^ hands and aeals, of any sudi person or. persons, and under the 
" seal or seals of any sueh body or bodies politic or corporate, 
^' and inroUed vn the court of chapcery/to grant to the rector, 
'^ vicar, or otJ^er minist^, of any piMish qh^'di, and his succes- 
^\ sors, or to tbe i^jUrate or minister of any ch9|»el aod his succes- 
sors, any parcel or parcels of land not exceeding In the whole 
^' the quantity of fiv^ statute ai^res, parcel of the waste of such 
'^ manor, and lying within th^ pari^ where such church or 
'^ chapel shall be, or shall be intended to be erected, or within 
^' any extra-'parocbiai district, wherein a^y such chapel shall be, 
" or shall be intended to be erected, for the purpose of erecting 
" thereon, or enlarging, any such church of chapeL, or (or ^ church- 
" yard or bmrying^ground, or enlarging a qhurch-yard or bury- 
" ing-ground, lor such parish or extra-parochial place ; or for a glebe 
" for the rector, vicar, curate, or other minister of any such church 
" or chapel, to ei?ect a mansion-house, or other buildings thereon, 
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** or make other conveniencies for the residence of such rector, 
" vicar, curate, or other minister ; freed and absolutely dis- 
" charged of and from all rights of common thereon ; and any 
" statute prohibiting any alienation in mortain, or other statute, 
" law, or custom to the contrary notwithstanding." 

The 5th section of the 55 Geo. III. c. 147, enacts " That 
^' where there shall be no existing parsonage, or glebe-house, on 
any ecclesiastical benefice, perpetual curacy, or parochial 
chapelry ; or where the existing parsonage, or glebe-house, or 
" the out-buildings thereqf, on any such benefice, perpetual 
** curacy, or parochial chapelry, shall be inconvenient, or too 
"small, or incommodiously situate, it shall be. lawful for any 
" person or persons, being owners in fee-simple, or for any- cor- 
" pbration, sole or aggregate, with or without confirmation as the 
case may require, and by and with such consent, and to be 
«' signified as hereinafter mentioned, of the incumbent, patron 
" and bishop ; to give, grant, and convey, by deed indented, and 
" to be registered as hereinafter is mentioned, to any parson, 
" vicar, or other incumbent of such benefice, curacy; or chapelry, 
" for the time being, who shall also have power to accept the 
" same, any messuage, out-buildings, yard, garden, orchard, and 
" croft, or any of them, with their appurtenances^ or any right of 
" way, or other easement, whether lying within the local limits 
" of such benefice, perpetual curacy, or parochial chapelry, or 
" not, but so as that the same be conveniently situate for actual 
" residence or occupation by the incumbent thereof, and which 
" messuage, out-buildings, yard, gai-den, orchard, and croft, with 
"their appurtenances, or right of way or other easement, shall 
" for ever from and after such grant and conveyance thereof, be 
" and become annexed to, and be deemed and taken to be, 
" the parsonage, or glebe house, out-buildings, yard, garden, 
" orchard, croft, appurtenances, and right of way, or other ease- 
" ment, of the said benefice, curacy, or chapelry, to all intents 
" and purposes whatsoever, and be holden and enjoyed by the 
" said incumbent and his successors accordingly, without any 
" licence, or writ of aii quod damnum, the statute of mortmain, 
" br any other statute or law to the contrary notwithstanding."^ 
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The 6th section of the same statute enacts, " That it shall bei 
lawful for the parson, vicar, or other incumbent, for the time 
'* being, of any ecclesiastical benefice, perpetual curacy, or paro- 
" chial chapelry, the existing glebe whereof shall not exceed 
" five statute acres, with the consent of the patron and bishop, 
to be signified as hereinafter mentioned, to purchase any lands, 
not exceeding in the whole twenty statute acres, with the 
" necessary out-buildings thereon, whether being within the 
" local limits of the said benefice, perpetual curacy, or parochial 
" chapelry, or not, but so as that the same be situate con- 
" veniently for building a parsonage, or a glebe-house, and out- 
buildings, and for gardens and glebe thereof, or for any of the 
said purposes, and for actual residence and occupation by the 
" incumbent thereof; such land being of freehold tenure, or bdng 
copyhold of inheritance, or for life or lives, holden of any manor 
or lordship belonging to the same benefice, perpetual curacy, 
or parochial chapelry ; and whi<ch lands so purchased, shall for 
ever, from and after the grant and conveyance thereof, be and 
*' become annexed to and glebe of such benefice, perpetual 
curacy, or parochial chapelry, to all intents and purposes what- 
soever, and be holden and enjoyed by silch incumbent and his 
successors accordingly, without any licence or writ of ad quod 
*^ damnum^ and the whole or any part or parts of the said lands, 
" which before such annexation, were or was of copyhold tenure, 
'^ shall for ever, from and after such annexation, become and be of 
" freehold tenure ; the statute of mortmain, or any other statute or 
" law to the contrary notwithstanding." 
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By the common law, archbishops and . bishops could neither 
alien in fee or in tail, nor lease for life or for years, so as to bind 
their successors, without the consent of the dean and chapter. 
But with their consent and confirmation, they had full power to 
make whatever conveyances, gifts, or leases they thought pro- 
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per (A).' Indeed, the common law did not entrust any sole 
ecclesiastical corporation singly with the di^sal of estal^s held 
in right pf its .chttrch, but required the assent and confirmation 
of other persons, without which its alienations were not valid, as 
c^ainst the successors of the party making them (/). Accordingly^ 
to tdiens^ioi^, by an archbishop or bishops in order to bind his 
successors, the confiimation of the dean and chapter was essen* 
tial ; by a dean^ of the bishop and chapter ; by a^ archdeacony 
prebendary y or canon^ of the bishop, dean, and chapter ; by a 
parson or vkc^r^ of the patron and ordinary ; by the incumbent of a 
doTwUivey of the patron ; and in cases where the king was patron 
of a prebend or the like, of the king, dean, and chapter, and not 
of the bishop (?»). But it appears, persons being aoLe ecclesias* 
tical corporations ever had, and still hs^ve, the power to bind 
themselves, although not their successors, )yf any alienation 
within the exient of their own estates,^ and such limited aiiena^ 
tions, without iany •confirmation, are as valid as if made by any 
other individuals having property in their own personal, and not 
in a corporate^ capacity (»). 

The statute 32 Hen. VIII. c. 28, enables axcU^hops and 
bishops to grant certain leases to bind their sacce8soi»> without 
the confirmation of the dean and chapter. Jt ^nact% '^ That all 
'* leases hereafter to be made of any manors, b^ds, tenements, 
^' or oth^ hereditaments, by writing, indented^ under seal, for 
*' term of years, or for term of life, by any p^son or persons, 
" being of full age of 21 years> having an estate of inheritance in 
'' fee simple, in the right of their churches, shall be good and 
^' efiectual in the law against the lessors, and their successors, 
^* and every of them, according to such estate as is comprised and 
'^ specified in every such indenture of lease, in like manner and 
'^form as the same should have been, if the lessors thereof and 
'^ every of them, at the time of the making of such leases, had 
^ been lawfoUy seised of the same lands, tenements, and here- 



(k) Co. Liu. 44. a. 2 Burn. E. L. 3d3. (I) Ibid. 

(m) 3 Burn. E. L. 364. (n) See 2 Bi. C 318. 3SL 
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'< ditaments, comprised in such indenture, of a good, pecfiect^ and 
'^ pure estate of fee simple thereof, to their own only uses. 

^* Provided always, that this act, or any thing contained, shall 
'^ not extend to any leases to be made of any manors, lands, 
'^ tenements or hereditaments, being in the hands of any fermor 
'^ or fermors, by virtue of any old lease, unless the same old lease 
" be expired, surrendered, or ended, within one year next after 
^ the making of the said new lease ; nor shall extend to any 
" grant to be made of any reversion of any manors, lands, tene- 
^' ments, or hereditaments ; nor to any lease of any manors, 
^^ lands, tenements, or hereditaments, which have not most 
'^ commonly been letten to ferm, oi* occupied by the fermors 
thereof, by the space of 20 years next before such lease thereof 
made ; nor to any lease to be made without impeachment of 
'" waste ; nor to any lease to be made above the number of 21 
years, or three lives, at the most, from the day of making 
thereof: and that upon every such lease there be reserved 
yearly during the same lease, due and payable to the lessors 
'* and their successors, to whom the same lands should have come 
' ' after the deaths of the lessors, if no such lease had been thereof 
made, and to whom the reversion thereof shall appertain, ac- 
cording to their estates and interests, so much yearly ferm, or 
rent, or more, as hath been most accustomably yielden or paid 
^* for the manors, lands, tenements, or hereditaments, so to be 
" letten within 20 years next before such lease thereof made; and 
** that every such person and persons, to whom the reversion of 
*^ such manors, lands, tenements, or hereditaments, so to be 
'^ letten, shedl appertain as is afoi^said, after the deaths of such 
'' lessors, shall and may have such like remedy and advantage, 
" to all intents and purposes, against the lessees thereof, feir 
*^ executors, and assigns, as the same lessor t^uld or might have^ 
** had against the same lessees." 












By the common law, as it stood before the reign of Elizabeth, 
archbishops and bishops, with the consent of the dean and 
chapter, had the power of making whatever alienations they 
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pleased (o). But the fifth section of the stat. 1 Eliz. c. 19, contracts 
this general right, and invalidates their alienations made with the 
concurrence of the dean and chapter, excepting leases for 21 
years, or thiree lives, unless made to the queen or her successors. 
It enacts, " That all gifts, grants, feoffinents, fines, or other con- 
" veyance, or estates, from the first day of this present parliament, 
" to be had, made, done, or suffered, by any archbishop or bishop, 
** of any honours, castles, manors, lands, tenements, or other 
hereditaments, being parcel of the possessions of his archbishop- 
rick, or bishoprick, or united, appertaining, or belonging to any 
** the same archbishopricks, or bishopricks, to any person or 
" persons, bodies politick or corporate, other than to the queen's 
" highness, her heirs or successors, whereby any estate or 
" estates should or may pass from the same archbishops or 
" bishops, or any of them, other than for the term of 21 years, 
" or three lives, from such time as any such lease, grant, or 
" assurance shall begin, and whereupon the old accustomed 
" yearly rent, or more, shall be reserved and payable yearly, during 
" the said terln of 21 years or three lives, shall be utterly void and 
" of none effect, to all intents, constructions and purposes : any law, 
" custom, or usage to the contrary in any wise not\yithstanding." 

. The exception in this statute of alienations to the crown, is 
totally taken away by the 1 James 1 , c. 3, which invalidates all 
assurances whatever from archbishops and bishops to the crown. 
It enacts, *' That every archbishop and bishop within this realm, 
"i and their and every of their successors, shall be from and after 
" the end of this present session of parliament, for ever wholly and 
utterly disabled in law, to make, do levy or suffer any act or 
acts, thing or things, whereby, or by means whereof any of the 
^' honours, castles, manors, lands, tenements, or hereditaments, 
" [parcel of the possessions of his archbishoprick or bishoprick or 
united, appertaining, or belonging to any of the same] or any 
part of them, or any of them, shall or may be aliened, assured. 









(o) Co. Litt. 44. a. 
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given; granted, demised, charged, or in any sort conveyed, to 
our said sovereign lord the king, his heirs or succeissors; and 
that all alienations, assurances, gifts, gi'antsi, leases, charges, 
" and conveyances whatsoever, from and after the end of this 
" present session of parliament, to be done, suffered, or made to 
** our sovereign lord the king, his heirs or successors, by any 
^* archbishop or bishop, or their, or any of their successors, of or 
" out of any of the said possessions, or of or out of any part or 
** parcel of them, or any of them, and all and every confirmation 
" and confirmations of the same shall be, from and after the end 
" of this present session of parliament, utterly void and of none 
" effect, to all -intents, constructions, and purposes, any former 
" law, statute, act, ordinance, or other matter or thing to the 
" contrary notwithstanding." 



Deans have, by the common law, power to bind themselves by 
any alienation of their church lands (p). And until the statute 
13 Eliz. c, 10, they could, with the concurrence of the bishop 
and chapter, bind their successors also. But without the con- 
currence of the bishop and chapter, they had no power, until the 
statute 32 Hen. VIII. c. 28, to bind their successors, by any 
alienation whatever. That statute enables them, without the 
confirmation of the bishop and chapter, to lease for 21 years or 
three lives (y). 

The 13 Eliz. c. 10, enacts, " That from henceforth all leases, 
" gifts, grants, feoffments, conveyances, or estates, to be made, 
" had, done, or suffered by any dean and chapter, of any cathe- 
" dral or collegiate church, parson, vicar, or any other, having 
" any spiritual or ecclesiastical living, or any houses, lands, 
." tenements, or other hereditaments, being any parcel of the 



(p) 2 Bl. C. 318. 321, • (q) 2 Burn. E. L. 3fi». Co. Litt. 44. b. 
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In certain cases, the statute 17 George III. c. 53, empowers par- 
sons, with the consent of the patron and ordinary, to mortgage their 
livings,* so as to bind themselves and their successors. It enacts, 
That from and after the 24th day of June, 1 777, whenever the par- 
son, vicar, or other incumbent, of any ecclesiastical living, paro- 
chial benefice, chapelry, or perpetual curacy, being under the 
jurisdiction of the bishop or other ecclesiastical ordinary, whereon 
'* there is no house of habitation, or such house is become so ruinous 
*' and decayed, or is so mean, that one year's net income and pro- 
" duce of such living will not be sufficient to build, re-build, or 
'^ put the same, with the necessary offices belonging thereto, in 
** sufficient repair, shall think fit to apply for the aid and assist- 
" ance intended to be given by this act, it shall and- may be lawful 
" for every such parson, vicar, or incumbent, (after having pro- 
" cured, from some skilful and experienced workman or surveyor, 
** a certificate, containing a state of the condition of the buildings 
" on their respective glebes, and of the value of the timber and 
" other materials thereupon, fit to be employed in such buildings 
" or repairs, or to be sold ; and also a plan and estimate of the 
<* )vork proposed to be done, (such state and estimate to be yeri- 
" fied upon oath, taken before some justice of the peace or 
." master in chancery ordinary or extraordinary,) and laid the 
" same, together with a just and particular account in writing, 
" signed by him, and verified upon oath taken as aforesaid, of 
" the annual profits of such living, before the ordinary and patron 
"of the living, and obtained their consent to such proposed new 
buildings or repairs, by writing, under their respective hands, in 
the form for that purpose contained in the ;schedule hereunto 
" annexed,) to borrow and take up at interest, in the manner 
'•* hereinafter mentioned, such sum or sums of money as the said 
" estimate shall amount unto, after deducting the value of timber 
** or other materials which may be thought proper to be sold, not 
-** exceeding two years' net income and produce of such living, 
** after deducting all rents, stipends, taxes, and other outgoings, 
excepting only the salaries to the assistant curate, where such a 
' curate is necessary ; and as a security for the money so to be 
borrowed, to mortgage the glebe, tithes, rents, and other profits 
** and emoluments, arising or to arise from such living, to such 
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** person or persons who shall advance the same, by one or more 
** deed or deeds, for tlie term of twenty-five years, or until the 
'* money so to be borrowed, with interest for the same, and such 
" costs and charges as may attend the recovery thereof, shall be 
^' fully paid and satisfied, according to the terms, conditions, true 
** intent, and meaning of this act; which mortgage, deed, or 
^' deeds, shall be made in the forms or to the effect for that pur- 
" pose contained in the said schedule, and shall bind every suc- 
** ceeding parson, vicar, or incumbent of such living, until the 
** principal and interest, costs and charges, shall be paid off and 
'^ discharged, as fully and effectually as if such successor had 
" executed the same." 



By the common law, vicars may alien their church-lands, so as 
to bind themselves ; but, without the concurrence of the patron 
of the benefice, and the bishop of the diocese, not their succes- 
sors (y). With the confirmation of the patron and the bishop, 
they may bind themselves and their successors, by leases for three 
lives, or twenty-one years, but not longer, as they are within the 
statute 13 Elizabeth, c. 10(2;). 

Vicars are, by name, excluded from the 32 Henry VIII. c. 28. 

The 17 Geo. III. c. 53, (noticed in considering alienations by 
parsons), ejftends equally to the incumbents of vicarages. 



(jf) % pi. C. 318. 321. (;•) Co. Litt, 44. b. 45. a. 2 Bl. C. 321. 
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In certain cases, the statute 1 7 George III. c. 53, empowers par- 
sons, with the consent of the patron and ordinary, to mortgage their 
livings,'SO as to bind themselves and their successors. It enacts, 
" That from and after the 24th day of June, 1 777, whenever the par- 
" son, vicar, or other incumbent, of any ecclesiastical living, paro- 
" chial benefice, chapelry, or perpetual curacy, being under the 
'* jurisdiction of the bishop or other ecclesiastical ordinary, whereon 
'^ there is no house of habitation, or such house is become so ruinous 
'^ and decayed, or is so mean, that one year's net income and pro- 
" duce of such living will not be sufficient to build, re-build, or 
put the same, with the necessary offices belonging thereto, in 
sufficient repair, shall think fit to apply for the aid and assist- 
ance intended to be given by this act, it shall and- may be lawful 
" for ever J such parson, vicar, or incumbent, (after having pro- 
" cured, from some skiUul and experienced workman or surveyor, 
'^ a certificate, containing a state of the condition of the buildings 
-" on their respective glebes, and of the value of the timber and 
" other materials thereupon, fit to be employed in such buildings 
.*' or repairs, or to be sold ; and also a plan and estimate of the 
<* ivork proposed to be done, (such state and estimate to be yeri* 
" fied upon oath, taken before some justice of the peace or 
" master in chancery ordinary or extraordinary,) and laid the 
" same, together with a just and particular account in writing, 
" signed by him, and verified upon oath taken as aforesaid, of 
'' the annual profits of such living, before the ordinary and patron 
" of the living, and obtained their consent to such proposed new 
** buildings or repairs, by writing, under their respective hands, in 
*' the form for that purpose contained in the .schedule hereunto 
<* annexed,) to borrow and take up at interest, in the manner 
"' hereinafter mentioned, such sum or sums of money as the said 
" estimate shall amount unto, after deducting the value of timber 
" or other materials which may be thought proper to be sold, not 
^* exceeding two years' net income and produce of such living, 
" after deducting all rents, stipends, taxes, and other outgoings, 
" excepting only the salaries to the assistant curate, where such a 
" curate is necessary; and as a security for the money so to be 
** borrowed, to mortgage the glebe, tithes, rents, and other profits 
" and emoluments, arising or to arise from such living, to such 
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** person or persons who shall advance the same, by one or more 
** deed or deeds, for tlie term of twenty-five years, or until the 
'' money so to be borrowed, with interest for the same, and such 
*' costs and charges as may attend the recovery thereof, shall be 
^' fully paid and satisfied, according to the terms, conditions, true 
'^ intent, and meaning of this act; which mortgage, deed, or 
''deeds, shall be made in the forms or to the effect for that pur- 
" pose contained in the said schedule, and shall bind every suc- 
** ceeding parson, vicar, or incumbent of such living, until the 
'' principal and interest, costs and charges, shall be paid off and 
'' discharged, as fully and effectually as if such successor had 
" executed the same." 



By the common law, vicars may alien their church-lands, so as 
to bind themselves ; but, without the concurrence of the patron 
of the benefice, and the bishop of the diocese, not their succes- 
sors (y). With the confirmation of the patron and the bishop, 
they may bind themselves and their successors, by leases for three 
lives, or twenty-one years, but not longer, as they are within the 
statute 13 Elizabeth, c. 10(2;). 

Vicars are, by name, excluded from the 32 Henry VIII. c. 28. 

The 17 Geo. III. c. 53, (noticed in considering alienations by 
parsons), eiftends equally to the incumbents of vicarages. 



(jf) % pi. C. 318. 321. (;») Co. Litt, 44. b. 45. a. 2 Bl. C. 321. 
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